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Lord MANSFIELD. 


8 


ö illu- 
Atrious by birth than by ge- 
6 yo ü in a letter concerning 


nius, 15 
enthuſiaſm, © That he had ſo 
« much need of ſome conſiderable 
e preſence or company to raiſe 
“ his thoughts on any occaſion, 
that when alone he endeavour- 
e ol to ſupply that want by fan- 
cc eying ſome great man of ſupe- 
“ rior genius, whoſe f imagin'd pre- 
" ſence might inſpire bim with 

* more 


SETTER ao Be 
© more than what he felt at Ora 
e dinary hours.” To judge from 
his Lordfhip's writings, this receipt. 
muſt be a good one. It naturally 
' ought to be ſo; and I imagine 
that I have more than once felt its 
enlivening influence. With re- 


ſpect ro the firſt edition of its 5 


| treatiſe 1n particular, 5 can affirm 
. with great truth, that a N man 


of ſuperior genius was never out of | 
my view : Will Lord Mansfield 


- reliſh this paſſage —How would 


he have expreſſed it.— were my 
conſtant queſtions, oY 


Bur though by this means I 
commanded more vigour of mind, 
and a keener exertion of thought, 
than J am capable of at ordinary 
bours ; ; yet I had not. courage ta | 

mention 


Lord MANSTIEILDI vf 


mention this to his Lordſhip, nor 

to the world. 3 The ſubject I had | 
undertaken was New : I could not 
hope to avoid errors, perhaps groſs 
ones; and the abſurdity appear d 
glaring, of acknowledging a ſort 
0 inſpiration in a performance 


that might not exhibit, the leut 
W of it. e | 


No i "Raw been declined 
upon the preſent edition; and yet 
that the work, even in its impro- 
ved ſtate, deſerves his Lordſhip's 
255 patronage, Jam far from being 
confident. But however that be, 
it is no longer 1 in my power to 
conceal, that the ambition of gain- 
ing Lord Mansfield's approbation i 
has been my chief ſupport 1 in this 
„ CC work. 
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V. author _ res Bis r e 1 5 


aus izen a new ſubject, without hope 


1 


of afſiftance from others, is apt to flatter him- 


ſelf ; becauſe he finds no other work of the | 

kind to humble him by compariſon, The at- . 
"tempt: to digeſt equity into a regular ſyſtem, 

nt not only new, but difficult ; and for theſe - 


Leger, the author hopes be may be exouſed , 


for not diſcovering more early Several. imper- 


r eee Theſe Pe 


Derfec Jong. he the 2 4 58 
ned chiefly» the 


Fretted, becauſe ; 
arrangement, in 


5 E every miſtake muſt be attended wf 


fome degree of obſcurity. No labour has been 
ſpared to improve the preſent edition: and yet, 


aſter all his endeavours, the. author dare not 


Hope that every imperfettion. is cured : that 
the arrangement is. conſiderably improved, is 
all that with aſſurance he n . 
„ 

For an interim grati ae * the 3 8 
e, before entering on the work, a few 


"PORN 5 brtieulart 1 OS 


8 A of Parry law ſeemed to the author. a 
- difintt from its \exceſſer, that he thought it 
Proper to handle theſe articles ſeparately. But 
almoſt as ſoon as the, printing was finiſhed, 
the. author-obſerved that he had been obliged 
lo handle the. ſame ſubject in different parts f 
 : the bool, ar at leaſt to refer from one part to 

anot hen; ⁊uhieh he holds to be an anfallible 


mar of an unſkilful di ;fribution. This led 


bim to reflect, that theſe defefts. and exceſſes 
Proceed both of them equally from the very 
conſtitut ion of . court common law," too li- 
mited in it: power of doing juftice ;. whence _ 
it appeared \ evident that they ought to be 
Handlæd promiſcuouſly- as ſ% many. examples of 7 
 amperfection--in common law, which ought. ta 
© he ſupplied l a courts of equity. This is. ſo 6 
Vidlent, that. even in the. ſame. caſe. we find 
common laww- - ſometimes - defeftive, ſometimes 
exceſſive, according to occaſional or. accidental 
' circumftanccs, . without any fundamental di ofo 
. 'ference. For example, many clauns, good at 
common law, are reprobated in equity becauſſe 
of ſome incidental wrong that comes not un- 
dier the cag niſamce of common law, A claim 
of this kind muft be ſuſtained by a court. of | 
| eammen low, which cannot regard the * inci- 


LE 5 tentat 


lental wrong ; and in heb chews common 
law is exceſſiue, by tranſoreſſmg the bounds 
of juftice, On the other hand, where a claim 
for reparation is brought by the perſon who © 
2 fered the wrong, a-court of common law 
can Give no redreſs ; and in ſuch inflances com- 
mon law 1s defeftive. And yet the ratio de- 
cidendi i: preciſely the ſame in both (caſes, 
namely, the limited * of a court fe com- 
mon law. 
"mn tranſgreſſion of a deed br covenant if 4 
wrong that ought to be diſtinguiſhed” from a 
wrong that miſleads a man to make a covenant 
or to grant a deed. The former only belongs = 
: to the chapter Of Covenants ; ; the latter, 10 
the chapter Of the powers fu court of e- 
quity to protect individuals from injuries. 
For example, a man is fraudulently induced 
to enter into a contract: th. parat ion of this ; 
wrong, which is antecedent to the contract, 
cannot ariſe from the contract; and for that 
reaſon it 10 put under the chapter loft mention 


ed. 


PRxErAcxE to the Preſent Edition. 


IN of ful Joak aA not to be a -oftl book. : 
To bring this edition within a moderate 
price, not "only the ſize is ſmaller, but the pre- 
: liminaf) diſcourſe on the. principles of morality : 
is left out, be ing publ. iſhed more complete 7 n 
Sketches of the Hiftory of Mann. 
To mould the principles of equity into a re- 
gular fy 1 em, was a bold undertaking. The 
pleaſure of novelty gave it a luſtre, and made 
every article appear to be in its proper place. 
The ſubject being more familiar i in labourmg 
upon a ſecond edition, the many errors I dif> 
covered produced an arrangement differing con- 
fiderably from the former. My ſatisfaftion _ 
however in the new arrangement, was not 
entire: the errors I had fallen into produced 
a degree of diffidence and a fu g picion F more. 
And now, after an interval of no fewer than 
ten years, I find the ſuſpicim but too well © 
founded, chiefly with reſpeft to the extenſive | 
chapter of deeds and covenants, The many 
divi Non and Ae 15 ons s of that chapter, 1 
Judged 


— 
> 
— 


Fl ; 


DRA MR atk 
oe. tabbed; at the time to be neceſſary ; ; but after 
pondering long and frequently upon themz I 
became ſenſihle thut they tend to darken rather 
than to enlighten the ſubject. That chapter 
is now divided into fewer and more diſtinet 
heads; aubich I expect will be found a con. 
derable improvement. In an inſtitute of lar 
or of any other ſcience, the analyzing it into 
its conflituent Parte, and the arranging every 
article properly, is of ſupreme importance. One 
would not concezve,. without: experience, how, 
greatly accurate... diftribution contributes to 
clear conception. Before I was far advanced. 
in the preſent edition, the many errors I found 
in the diſtribution ſurpriſed. and vexed me. TL. 
have beſtowed much pains in correcting theſe 
errors; and yet I will not anſwer that there 
are none left, Many eſcaped me before; and 
ſome may again eſcape me. No work of man 
is perfect: it is good however to be on the 
mending hand; and m every new attempt, to 
approach nearer and nearer to perfection. To 
compile a body of law, the parts intimately 
connected and every link hanging on a former, 
requires the utmoſt effort of the human genius. 
Have I not reaſon to think ſg, conſidering how 
imperfelt in that reſpect the far greater part 


e | of 
* 8 ö : : 
. %* YU - 8 . f 


wr PREFACE 
of law-books are; witneſe in particular the 
famous body of Roman law compiled under the 


auſpices of the Emperor Fuſtman, remarkable _ + 


even among law-books for dęfective arrange= 
ment? Let the candid reader keep this in 
view, and he will be indulgent to the errors. 
of arrangement in this edition, of after my u- 
maoſt application any remain. | 
But imperfect arrangement in the fernere e. 
dlitions, is not "the only thing that requires an 
apology. Frequent and ſerious reflection on a 

favourite ſubject, have unfolded iq me Seve- 
ral errors, ſtill more material, as Pry concern 
the reaſoning branch of my ſubjeft. Theſe T. 
bluſh for and yet, to acknowledge an erro- 
neous opinion, fits lighter on my mind than to 
perſevere i > E4. es 
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ExeLanarion of fome Scorcn 


law terms uſed- in this Work. 


Adjudication, is a judicial conveyance of 


5 the debtor's land for the creditor's ſe- 


curity and payment. It correſponds to 1 
the Engliſh Flegit, 23 | 


| Arreſtment, defined, book 3. chap. 4. 
Cautioner, a ſurety for a debt. 
OCedent, aſſignor. 


Ecru vent, An act of contravention E 


ſignifles the breaking through any re- 
ſtraint impoſed by deed, by COVER, 
or by a court. 


| Decree of forthcoming, defined, book 3. 


chap. 4. 


Fiar, he that has the fee or feu; tk the 


proprietor 1s termed far, in contradif- 
tinction to the liferenter. 


— — 


ny 5 Gratuitous, fee Voluntary. 
=, Heriton, a proprietor of land. 
Inhibition, defined, book 3. chap * 


Leſion, loſs, dama 


Propone. 


EXPLANATION of Scorch law terms. 


. Prepone. To propone a defence is to ſtate 

or move a defence. | SR 

Reduction, is a proceſs for voiding or ſet- 

- ting aſide any conſenſual or judicial 
right. | 

Tercer, a widow that poſſeſſes the third 
part of her huſband's land as her legal 


jointure. 
Voluntary, in the law of Scotland Tre its 


proper ſenſe as oppoſed to involuntary. 
A deed in the Engliſh law is ſaid to be 
voluntary when it is granted without a 
valuable conſideration. In this ſenſe it 
is the ſame with gratuitous in our law. 
Wadſet, anſwers to a mortgage in the Eng- 
liſh law. A proper wadſet is where the 
creditor in poſſeſſion of the land takes 
the : refits | in place of the intereſt of the 
ſum lent. An improper wadlet is where 
the rents are applied. for payment, firſt. 
of the intereſt, and next of the capital. 
Writer, ſcrivener, 


INTRODUCTION. 


> Qurry, 8 known to our FIR 
thers, makes at preſent a great fi- 
gure. It has, like a plant, been tending 
to maturity, ſlowly indeed, but conſtant- 
ly; and at what diſtance af time ar ſhall 
arrive at perfection, is perhaps nor eaſy 
to PREM ig Courts of equity have al- 
ready acquired ſuch an extent of juriſ- 
diction, as to obſcure in a great meaſure 
coiftrs of law, A revolution ſo fignal, will 
mode every curious enquirer to attemp 
or to wiſh at leaſt; a diſcovery of the | 


cauſe. But vain will be the attempt, till 


firſt a clear idea be formed of the differ- 
ence between a court of law and a court 
of equity. The former we know follows 
preciſe rules: but does the latter act by 

conſeienee folely without any rule? This 
Vould be unſafe while men are the judges, | 
liable no leſs to partiality than to error: 
nor could a court without rules ever have 
attained that height of favour, and e extent 

Vor. I. | 7 hk e 


2 INTRODUCTION. 
of juriſdiction, which courts of equity en- 
Joy. Bur if a court of equity be governed 


by rules, why are not theſe brought to 
light in a ſyſtem? One would imagine, 


that ſuch a ſyſtem ſhould not be uſeful 
only, but neceſſary; and yet writers, far 
from aiming at a fyſtem, have not even 
defined with any accuracy what equity is, 


nor what are its limits and extent. Ons 
operation of equity, univerſally acknow- 


ledged, is, to remedy imperfections in the 
common law, which ſometimes is defec- 


tive, and ſometimes exceeds juſt bounds ; 


and as equity is conſtantly oppoſed to. 
common law, a juſt idea of the latter may 
probably lead to the former. In order to 
aſcertain what is meant by common law, 
a hiſtorical deduction is neceſſary; which 1 
the more chearfully undertake, becauſe the 


| ſubject ſeems not to. be put in a clear light 
by any writer. . 


After ſtates were 3 he govern- | 
ment eſtabh{hed, courts of law. were in- 
vented to compel individuals to do their. 


duty. This innovation, as commonly 

happens, was at firſt confined within nar- 
row bounds. To theſe courts power was . 
given to enforce . eſſential to the exiſt- 


ene 


ence of ſociety; ſuch as that of forbear- 
o ing to do harm or miſchief, Power was 
alſo given to enforce duties derived from 
covenants and promiſes, ſuch of them at 
leaſt as tend more peculiarly to the well- 
being of ſociety: which was an improve- 
ment ſo great, as to leave no thought of 
proceeding farther; for to extend the au- 
6 thority of a court to natural duties of e- 
very ſort; would, in a new experiment, 
have been reckoned too bold. Thus, a- 
mong the Romans, many pactions were 
left upon conſcience, without receiving 
any aid from courts of law: buying and 
ſelling only, with a few other covenants 
eſſential to commercial dealing, were re- 
garded. Our courts of law in Britain 
were originally confined within ſtill nar- 
rower bounds: no covenant whatever was 


by our forefathers countenanced with an 


action: a contract of buying and ſelling 
was not“; and as buying and ſelling is 
of all covenants the moſt. uſeful in ordi- 
nary life, we are not at liberty to ſu ppoſe 

that any other was more rike T. | 


5 Reg. Maj. lib. 3s cap. 10. lea, lib. 2. e n. 
$3. and 5. „ 
F See Hiltorical Lavi-tradh, tract 2; | 


A 2 „„ 


— _—_ 


colt af law were experi 
diction was gradually extended, with uni- 
_ . © yerſalapprobation : it was extended, with 
very few exceptions, to every covenant and 
every promiſe : it was extended alſo to 
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© when the; great advantages of 3 


other matters, till it embraced every ob- 
vious duty ariſing in ordinary dealings be- 


tween man and man. But it was extend 


ed no farther; experience having diſcover- 


ed limits, beyond which it was deemed 


hazardous to . ſtretch this juriſdiction. 


Cauſes of an extraordinary nature, requi- 


ring ſome ſingular remedy, could not be 


: ſafely truſted with the ordinary courts, be- 
cauſe no rules were eſtabliſhed to 0 direct b 
their proceedings in ſuch matters; and 


. that account, ſuch cauſes were ap- 


pröpriated to-the king and council, being 
the Denen court ol Of this end _ 


- 


: We God 3 amt regulation among the 
Jews: And Moſes choſe able men out of all Iſ- 
0 racl, and made. them heads over the people, ru- 
lers of thouſands, rulers of hundreds, rulers of 


| *« fifties, and rulers of tens. And they judged the 


5 people at all ſeaſons: the hard cauſes they brought 
« unto Moſes, but every ſmall matter they * x 
© themſelves,” Exodus, xviii. 25. 26. „ : 


% 


ed, its juriſ- © © 
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MM were actions for proving the tenor or Con- 
| tents of a loſt writ; extraordinary remo- 
vings againſt tenants poſſeſſing by leaſe; 
the cauſes of pupils, orphans, and forei gn⸗ 
ers; complaints againſt judges and offi- 
cers of law *®, and the more atrocious 
_ _ crimes, termed, Pleas of the crown,” Such 
extraordinary cauſes, multiplying greatly 
by complex and intricate connections a- 
mong individuals, became a burden too 4 
great for the king and council. In order 
therefore to relieve this court, ettrabrdl- 
nary cauſes of X civil nature, were in Eng- | 1 
land devolved upon the court of chaticery; i 
a meaſure the. more neceſſary, | that the 
king, occupied with the momentous affairs | 
of government, and with foreign as well 
as domeſtic tranſactions, had not leiſure 
for private cauſes. In Scotland, more re- 
mote, and therefore leſs intereſted i in fo- 
reign affairs, there was not the fame ne- 
ceſſity for this innovation: our kings, 
however, addicted to action more than to 
contemplation, neglected in a great meas 
ſure their privilege of being judges, and, + 
ſuffered cauſes ooo to "the: — and 2 


* See ad 10g. Parl. 1487. 1 


_ 
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council to be gradually aſſumed by other 
ſovereign courts. The eſtabliſhment of 
the court of chancery in England, made 
it neceſſary to give a name to the more or- 
dinary branch of law that is the Province 
of the common or ordinary courts: it is 
termed, the Common Law: and in oppoſi-⸗ 
tion to it, the extraordinary branch devol- 
ved on the court of chancery is termed E- 
quity; the name being derived from the 
nature of the juriſdiction, directed leſs by 
Preciſe rules, than ſecundum æquum et bo- 
num, or according to what the judge in 
conſcience thinks right (a). Thus equity, 
in its proper ſenſe, comprehends every 
matter of law that by the common law is 
left without remedy; and ſuppoſing the 
boundaries of the common law to be a- 
ſcertained, there can no longer remain a- 
ny difficulty about the powers of a court 
of . But as theſe boundaries are 


| (a) At curiæ FEES et juriſdictiones, quæ ſtatuant 
ex arbitrio boni viri et diſcretione ſana, ubi legis 
norma deficit. Lex enim non ſufficit cafibus, ſed ad 
ea quæ plerumque accidunt aptatur: ſapientiſſima 
autem res tempus, (ut ab antiquis dictum eſt), et. . 
novorum caſuum quotidie author et inventor. Ba- 
con de Aug, Scien. lib. 8. ca. 3 A. 32. 
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not aſcertained by any natural rule, the 
juriſdiction of common law muſt de- 
pend in a great meaſure upon accident 
and arbitrary practice; and accordingly 
the boundaries of common law and equi- 
ty, vary in different countries, and at dif- 
ferent times in the ſame country. We 
have ſeen, that the common law of Bri- 
tain was originally not ſo extenſive as at 
preſent; and inſtances will. be mentioned 
afterward, which evince, that the com- 
mon law is in Scotland farther extended 
than in England. Its limits are. perhaps 
not accurately aſcertained in any country; 
which is to be regretted, becauſe of the 
uncertainty that muſt follow in the prac- 
tice of law. It is lucky, however, that the 
diſeaſe is not incurable: a good under- 
ſtanding between the judges of the differ- 
ent courts, with juſt notions of law, may, 
in time, aſcertain theſe limits with ſuffi- 
cient accuracy. _ 

Among a plain people, nem to re- 
e and ſubtilties, law- ſuits may be 
frequent, but never are intricate. Regu- 
lations to reſtrain individuals from doing. 
miſchief, and to enforce performance of 
covenants, compoſed originally the: bulk 

of 
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61 dbu: common law I 'abd theſe two 
branches, among our rude-anceſtors, ſeem- 
ed to comprehend! every / ſubject of law. 
dun more re ined duties of Way: were, 
: in that early period, little felt, and teſs 
N But law, in this dimple form, 
eannot long continue ſtationary: for in 
the ſocial ſtate under regular diſcipline, 
law. ripens gradually with the human fa- 
_ eulties; and by ripeneſs of diſcernment 
and delicacy of ſentiment, many duties, 
Ho formerly neglected, are found to be bind- 
ing in conſcience. Such duties can no 
longer be neglected by courts of juſtice; 
and as they made no part of the common 
law; they come naturally under _ I | 
dition of a court of equity. 40 
The chief objects of ee n N 
„ deset as a duty, are our relations, our be- 
nefactors, our maſters, our ſervants, &c.; ? 
and theſe duties, or the moſt obvious of 
them, come under the cogniſance of com- 
mon law.s But there are other connec- 
a tions, which, though more tranſitory, pro- 
| 1 duce a ſenſe of duty. Two perſons ſhut 
up in the ſame priſon, though no way 
connected but by contiguity and reſem-' 
= 9 unde VP condition, are ſenſible, however, 
=o. ? 9 @= . | | Wat 
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That to aid and comfort each other is a 
duty incumbent on them. Two perſons, 
{ſhipwrecked upon the ſame deſert. ifland, 
are ſenſible of the like mutual duty. And 
there is even ſome ſenſe of this kind, a- 
mong a number of perſons in the ſame 
thin or under the = military com 
mand. )CCCC 86 2 
Thus mutual duties among individuals 
multiply by variety of connections; and 
in the progreſs of ſociety, benevolence be- 


— — | 


comes a matter of conſcience in a thouſand 


inſtances, formerly difregarded. The du- 
ties that ariſe from connections ſo ſlender, 
are taken under the juriſdiction of a court ä 
of equity; which at firſt exerciſes its ju- 
riſdiction with great reſerve, interpoſing 
in remarkable caſes only, where the duty 
is palpable. But, gathering courage from 
ſucceſs, it ventures to enforce this duty in 
more delicate circumſtances: one caſe 
three light upon another: men, by the 
reaſoning of the judges, become gradually 
more acute in diſcerning their duty: the 
judges become more and more acute in 
diſtinguiſhing caſes; and this branch of 
law is imperceptibly. moulded into a ſy- 

* . ſtem 
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ſtem (a). In rude ages, acts of benevo- 
lence, however peculiar the connection 
may be, are but faintly perceived to be 
our duty: ſuch perceptions become gra- 
dually more firm and clear by euſtom and 
] reflection ; and when men are fo far en- 
lightened, it is the WN as well as honour 
of judges to interpoſe *. | 
This branch of equitable urifdition 

ſhall -be illuſtrated by various examples. 
When goods by labour, and perhaps with 
danger, are recovered from the ſea after a 
ſhipwreck, every one perceives it to be the 
duty of the proprietor to pay ſalvage. A 
man ventures his life to ſave a houſe from 
fire, and is ſucceſsful; no mortal can 
doubt that he is intitled to a recompence 
from the proprietor, who is benefited, If 
a man's e 88 his . be in diſor- 


40 _ curiz illæ uni viro ne aims ſed, 
ex pluribus canſtent. Nec decreta exeant cum ſilen · 
tio: ſed judices ſententiæ ſuæ rationes, adducant, 
idque palam, atque adſtante corona; ut quod ipſa 
poteſtate ſit liberum, fama tamen et exiſtimatione fit. 
circumfcriprum. _ 
Bacon de Aug. Scient. ks, 8. _ 3. hs, 38. 


See Eſſays on morality and natural be, ſecond 
ee p. 285 . 
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ani ought not the friend who undertakes | 
the management to be kept mdemms, tho 
the ſubjet upon which his money was 
uſefully beſtowed may have afterward 
periſhed caſually? Who can doubt of the 
following propoſition, That I am in the 
wrong to demand money from my debtor, 
while I with-hold the ſum I owe him, 
which perhaps may be his only reſource 
for doing me juſtice? Such a proceeding 
muſt, in the common ſenſe of mankind, 
appear partial and. oppreſſive. Buy the 
common law, however, no remedy is af- 
forded 1 in this caſe, nor in the others men- 
tioned. But equity aflords a remedy, by 
enforcing what in ſuch circumſtances eve- 
ry man perceives to be his duty. I ſhall 
add but one example more: In a violent 
ſtorm, the heavieſt goods are thrown over- 
board, in order to diſburden the ſhip: 
the proprietors of the goods preſerved. by 
this means from the ſea, muſt be ſenſible 
that it is their duty to repair the loſs; for 
the man who has thus abandoned his 
goods for the common ſafety, ought to 
be in no worſe condition than themſelves. 
Equity dictates this to be their duty. and 
5 „ 2 — 


— 
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if they be refractory, a court of equity 


will interpoſe in behalf of the ſufferer. 


© It appears now clearly, that a court of 


equity commences at the limits of the 


common law, and enforces benevolence 


where the law of nature makes it our du- 


ty. And thus a court of equity, accom- 
panying the law of nature in its gradual 


refinements, 'enforces every natural duty 


chat is not provided. for at common law. 
The duties hitherto mentioned ariſe 
from connections independent altogether 


of conſent. Covenants and promiſes alſo, 
are the ſource of various duties. The moſt 


obvious of theſe duties, being commonly 
declared in words, belong to common law. 
But every incident that can poffibly occur 
in fulfilling a covenant, is ſeldom fore- 
ſeen; and yet a court of common law, in 
giving judgemenk upon covenants, conſi- 
ders nothing but declared will, neglecting 


incidents that would have been provided 


for had they been foreſeen. Further, the 
inductive motive for making a covenant, 


and its ultimate purpoſe and intendment, 
are circumſtances diſregarded at common 


law : theſe, however, are capital circum- 
Kances; and juſtice, where they are ne- 


glected, 


Lay 
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glected, cannot be fulfilled. Hence the 
powers of a court of equity with reſpect 
to engagements. It ſupplies imperfections 
in common law, by taking under conſi- 
deration every material circumſtance, in 
order that juſtice may be diſtributed in 
the moſt perfect manner. lt ſupplies a de- 
fect in words, where will is evidently more 
extenſive: it rejects words that unwarily 
go beyond will; and it gives aid to will 
where it happens to be obſcurely or im- 
perfectly expreſſed. By taking ſuch liber- 
ty, a covenant is made effectual according 
do the aim and purpoſe of the contractors; 
and without ſuch liberty, ſeldom it hap- 
pens that Juſtice « can be ſos is: diſtri- 
buted. 

In handling this branch of the ſubject, 
it is not eaſy to ſuppreſs a thought that 
comes croſs the mind. The juriſdiction 
E of a court of common law, with reſpect 
to covenants, appears to me odd and un- 
Z accountable. To find the juriſdiction of 
this court limited, as above mentioned, 
to certain duties of the law of nature, 
without comprehending the whole, is not 
'B ſingular nor anomalous. But with reſpect 
& to mm circumſtances that occur in the ſame 
cauſe, | 
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cauſe, it cannot fail to appear ſingular, 
| that a court ſhould be confined to a f. 

of theſe circumſtances, neglecting others 
no leſs material in point of juſtice, This 
reflection will de ſet in a clear light by a 
ſingle example. Every one knows, that 
an'Engliſh double bond was a contrivance 
to evade the old law of this iſland, which 
prohibited the taking intereſt for money: 
the profeſſed purpoſe of this bond is, to 
provide for intereſt and coſts, beyond 
which the penal part ought not to be ex- 
acted; and yet a court of common law, 
ated. ſtrictly to the words or declared 
will, is neceſſitated knowingly to commit 
injuſtice. The moment the term of payment 
is paſt, when there cannot be either coſts or 
intereſt, this court, inſtead of pronouncing 
| ſentence for what! 1s really due, namely, the 


ſam borrowed, muſt follow the words of 


the bond, and give judgement for the 
double. This defect in the conſtitution of a 
court, is too remarkable to have been over- 
looked : a remedy accordingly is provided, 
though far from being of the moſt perfect 
kind; and that is, a privilege to apply to 
the court of equity for redreſs. Far bet- 
ter had it been, either to withdraw cove- 

0 75 a nants 
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nants altogether from the common law, or 
to impower the judges of that law to de- 
termine according to the principles of ju- 
ſtice (a). I need ſcarce obſerve, that the 
preſent reflection regards England only, 
where equity and common law are appro- 
priated to different courts. In Scotland, 
and other countries where both belong to 
the ſame court, the inconvenience men- 
tioned cannot happen. But to return to 
the gradual extenſion of N which is 

our preſent theme: 

A court of equity, by 0 and various 

| finding its own ſtrength. and u- 
tility, and impelled by the principle of 

| juſtice, boldly undertakes a matter till 
more arduous ; and that is, to correct or 
mitigate the rigour, and what even in a 
proper ſenſe may be termed the injuſtice of 
common law, It is not in human foreſight 

to eſtabliſh any general rule, that, how- 
ever ſalutary in the main, may not be op- 
preſſive and unjuſt in its application to 
ere Wade bete ne of man 


1 5 And een, by 4® 4 cap. 16. 13. 
* defendant, pending action on a double, bond, 


offering payment of principal, intereſt, and colts, 
" hall be diſcharged * the court. 


1 
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muſt partake of the imperfection of its 
4-1 author ; ſometimes + falling ſhort of | its ' 
purpoſe, and ſometimes going beyond it. 
If with reſpect to the former a court of e- 
quity be uſeful, it may be pronounced ne- 
ceſſary with reſpect to the latter; for, in 
ſociety, it is certainly a greater object to 
prevent legal oppreſſion, which alarms e- 
very individual, than to ſupply legal de- 
5 fects, ſcarce regarded but by thoſe imme- 
diately concerned. The illuſtrious Bacon, 
upon this ſubject, expreſſes himſelf with 
great pro priety : © Habeant curiz præto- 
«' riz poteſtatem tam ſubveniendi contra 
* rigorem legis, quam ſupplendi defectum 
legis. Si enim porrigt debet remedium ei 
quem lex præteriit, multo magis ei quem 
„ yulneravit “.“ ; 

All the variety of matter hitherto men- 
tioned, is regulated by the principle of 
juſtice ſolely, It may, at firſt view, be 
thought, that this takes in the whole com- 
paſs of law, and that there is no remain- 
ing field to be occupied by a court of e- 
quity. But, upon more narrow inſpec- 
tion, we find a number of law-caſes into 


ee e [ras OY 
De Aug. Scient. lib. 8. cap. 3. aphor. 25: 


=" 
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which juſtice enters not, but only utility. 


Expediency requires that theſe be brought 
under the cogniſance of a court; and the 
court of equity, gaining daily more weight 
and authority, takes naturally ſuch mat- 


ters under its juriſdiction. I ſhall give a 


few examples. A laviſh man ſubmits to 
have his ſon made his interdictor: this 


agreement is not unjuſt; but, tending te 


the corruption of manners, by reverſing 
the order of nature, it is reprobated by a 
court of equity, as contra bonos mores, This 
court goes. farther: it diſcountenances 
many things in _ themſelves indifferent, 
merely becauſe of their bad tendency. A 


pactum de quota hitts is in itſelf innocent, 


and may be beneficial to the client as well 
as to the advocate: but to remove the 
temptation that advocates are under to 
take advantage of their clients inſtead of 


ſerving them faithfully, this court declares 
againſt ſuch pactions. A court of equity 


goes ſtill farther, by conſulting —— 


ilitereſt with relation to matters not ther- 


wife bad but by occaſioning unneceſſary 
trouble and vexation to individuals. Hencs 


the origin of regulations tending t to A 
1law-ſuits; 


1 


— 
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A aner chat affects the whole com- 
munity, figures in the imagination, and 
naturally moves judges to ſtretch out a 
preventive hand. But what ſhall we ſay 
of a miſchief that affects one perſon only, 
or but a few? An eſtate, for example, 
real or perſonal, is left entirely without 
management, by the infancy of the pro- 
prietor, or by his abſence in a remote 
country: he has no friends, or they are 


' unwilling to interpoſe. It is natural, in 
-this caſe, to apply for public authority. A 
court of common law, confined within 


certain preciſe limits, can give no aid; 

and therefore it is neceſſary that a court 
of equity ſhould undertake caſes - of this 
kind; and the preventive remedy is eaſy, 
by naming an adminiſtrator, or, as term- 
ed in the Roman law, curator bonorum. A 
fimilar example is, where a court of equi- 
ty gives authority to fell the land of one 
under age, where the fale is neceſſary for 
payment of debt: to deeline interpoſing, 
would be ruinous to the proprietor; for 
without authority of the court no man 
will venture to purchaſe from one under 
age. Here the motive is humanity to a 
ſingle individual: but it would be an im- 
„„ So © — 


* 


INTRODUCTION. rg 


perfection in law, to abandon an innocent 
perſon to ruin, when the remedy i is ſo eaſy. 
In the caſes governed by the motive of 
public utility, a court of equity interpoſes 
as a court properly, giving or denying ac- 
tion, in order to anſwer the end purpoſed : 
but in the caſes now mentioned, and in o- 
thers ſimilar, there is ſeldom occaſion for a 
proceſs; the court . by magiſterial 
Powers. 

The n W ſt forth aſſumed by 

our courts of equity, are, in effect, the 
ame: that were aſſumed by the Roman 
Prætor, from char, without any ex- 
preſs - authority, * Jus prætorium eſt. 


quod prætores introduxerunt, adjuvan- 
1 d vel ſupplendi vel corrigendi juris Ci- 


3 gratia, n utilitstern n 

C am *. 92 

— given a . view of a 
court of equity, from its origin to its pre- 
ſent extent of power and juriſdiction, I 
proceed to ſome other matters, which muſt 
be premiſed before entering into particulars. 
The firſt I ſhall inſiſt on is of the great- 
eſt eaſy namely, TRE a court of 


* . 1 7. 6 I, err et jure. 
— * ö \ 2p] 
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equity be, or ought to be, governed by 
any general rules? To determine every | 
particular. caſe according to what is juſt, 
equal, and falutary, taking in all circum- 
| ſtances, is undoubtedly the idea of a court 
of equity in its perfection; and had we 
| ang; for judges, ſuch would be their 
method of proceeding, without regarding 
any rules: but men are liable to prejudice 
and error, and for that reaſon cannot ſafe- 
ly be truſted with unlimited powers. 
Hence the neceſfity of eſtabliſhing rules, 
to preſerve uniformity of judgement in 
matters of equity as well as of common 
law: the neceſſity is perhaps greater in 
the former, becaufe of the variety and in- 
tricaey of equitable cireumſtances. Thus, 
. though a particular cafe may require the 
inter poſition of equity to correct a wrong 
or ſupply a defect; yet the judge ought 
not to interpoſe, unleſs he can found his 
decree upon ſome rule that is equally ap- 
plicable to all caſes of the kind. If he be 
under no limitation, his decrees will ap- 
pear arbitrary, though ſubſtantially juſt : 
and, which is worſe, will often be arbi- 
trary, and ſubſtantially unjuſt; for ſuch 

| too frequently are human proceedings 
oe TT 
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gd i wh zen ſubjected to no control. General 
| _ Tales, it is true, muſt often produce de- 
erees that are materially unjuſt; for no 

rule can be equally juſt in its application to 

a whole elaſs of caſes that are far from being 

the ſame in every circumſtance: but this 
inconvenience muſt be tolerated, to avoid 

a greater, chat of making judges arbitrary. 

A court of equity" is a happy invention to 
remedy the errors of common law: but 
this remedy muſt ſtop ſomewhere; for 

courts eanndt be eſtabliſhed without end, 
to be checks one upon another. And 
hence it is, that, in the nature of things, 
chere cannot be any other check upon a- 
court of equity but general rules. Bacon 
expreſſes bimſelf upon this ſubject with 
his uſual elegance and perfpicuity : * Non 
« fine eauſa in uſum venerat apud Roma- 
nos album prætoris, in quo præſoripſit 
4 et got quomodo ipſe jus dicturus 
Quo exemplo judices in curiis 
5 pratorlis regulas ſibi certas (quantum 
+. fieri poteſt) proponere, eaſque publice 
< affigere, debent. Etenim optima eſt 
n N. minimum ee arbitrio 
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© judicis, optimus Judex = minimum 1 
ce Abi . . 
In perufing the following wn. it will 
de diſcovered, that the connections re- 
garded by a court of equity ſeldom ariſe 
from perſonal circumſtances, ſuch as birth, 
reſemblance of condition, or even blooc ” 
but generally from: ſubjects that in com- 
mon language are denominated — 4 
Why ſhould, a court, actuated by 
ſpirit of refined juſtice, overloox 
ſubſtantial ties, to apply itſelf ſolely wake 
groſſer connections of intereſt? doth any 
connection founded on property make an 
impreſſion equally ſtrong with that of 
friendſhip, or blood-relation; or of coun- 
vy: doch not the law of nature form au- 
es on che latter, more binding in con- 
ſcience chan on — 1 iYe et the more 
onfſcientious duties are left commonly to 
ſhift for themſelves, while the duties 
founded on intereſt are ſupported and en- 
forced by courts of equity. This, at firſt 
view, looks like a Prevailing attachment to 
riches; but it is not ſo in reality. The 
duries n from the n laſt 


. 85 ”. pe aug. ſeient. . $, cape 3. aph a6 


mentioned, 
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2 mentioned, are commonly aſcertained and 
_ circumſcribed, ſo as to be ſuſceptible of a 
general rule to govern all caſes of the 
kind. This is ſeldom. the , caſe of the o- 
ther natural duties; which, for that rea- 
ſon, muſt be left upon conſcience, with- 
out receiving any aid from a court of e- 


quity. There are, for example, not many 


duties more firmly rooted in our nature 
than that of charity; and, upon that ac- 
count, a court of equity will naturally be 
tempted to interpoſe in its behalf. But 
the extent of this duty depends on ſuch a 
variety of circumſtances, chat the wiſeſt 
heads would in vain er to bring it 
under general rules: to truſt, therefore, 
with any court, a power to direct the cha- 
rity of individuals, is a remedy which to 
ſociety would be more hurtful than the 
diſeaſe; for inſtead of enforcing this duty 
in any regular manner, it would open a 
wide door to legal tyranny and oppreſſion. 
Viewing the matter in this light, it will 
appear, that ſuch duties are left upon con- 
ſcience, not from neglect or inſenſibility, 


but from the difficulty of a proper reme- 


dy. And when ſuch duties can be brought 


n a general — Lexcept not even gra- 
tirude, | 


LN 
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titude, though 3 in the main Mute geber 
of circumſcription, we ſhall ſee afterward, 
that a court of equity declines Not to et : 
poſe. 3 5 
In this — pn be. Sk 1 in⸗ 
| Nances where equity and utility are in op- 
poſition; and when that happens, the que- 
ſtion is, Which of them ought to prevail? 
Equity, when it regards the intereſt of a 
few individuals only, ought to yield to u- 
tility when it regards the whole ſociety. 
It is for that very reaſon, chat a court of 
equity is bound to form its decrees upon 
general rules; for this meaſure regards the 


Whole ſociety * 8 en prot 
oeedings. 1 
rights are leſs eat * — ha 
thoſe of common law : the reaſon will ap- 
pear from what follows. A right is per- 
manent or fluctuating according to the 
circumſtances upon which it is founded. 
The circumſtances that found a ne at | 
common law, being always few 
weighty, are not variable: a bond of wag 
rowed money, for example, muſt ſubfiſt 
till it be paid. A claim in equity, on the 
contrary, eden n without a mulerke 
1 - 115 r 
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city of circumſtances; which make it leſs 
permanent, for if but a ſingle circum- 
ſtance be withdrawn, the claim is gone. 
Suppoſe, for example, that an infeftment 
of annualrent is aſſigned to a creditor for 
his ſecurity: the creditor ought to draw 
his payment out of the intereſt before 
touching the capital; which is an equi- 
table rule, becauſe it is favourable to the 
aſſignor or cedent, without hurting the aſ- 
ſignee. But if the cedent have another 
creditor who arreſts the intereſt, the ſequi- 
table rule now mentioned ceaſes, and gives 
place to another; which is, that the aſ- 
ſignee ought to draw his payment out of 
the capital, leaving the intereſt to be drawn 
by the arreſter. Let us next ſuppoſe, that 
the cedent hath a third creditor, who after 
the arreſtment adjudges the capital. This 
new circumſtance varies again the rule of 
equity: for though the cedent's intereſt 
weighs not in oppoſition to that of his cre- 
ditor arreſting, the adjudging creditor and 
the arreſter are upon a level as to every e- 
quitable conſideration ; and upon that ac- 
count, the aſſignee, ae; is the preferable 
creditor, ought to deal impartially between 
chem if he be not willing to take pay- 
Vol. I. . ment 
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ment out of both ſubjects proportionally, - 
but only out of the capital, or out of the 
_ intereſt; he ought to make an aſſignment 
to the poſtponed creditor, in order. to re- 
dreſs the inequality; and if he refuſe to do 
this act of Juſtice, a court of . will 
interpoſe. 
This example Bose the mutability of 
- \equitaBle claims: but there is a cauſe 
which makes them appear ſtill more mu- 
than they are in reality. The ſtrong- 
eſt notion 1s entertained of the ſtability of 
a right of property; becauſe no man can 
be deprived of his property but by his own 
' deed. A claim of debt is underſtood to be 
ſtable, but in an inferior degree; becauſe 
payment puts an end to it without the will 
of the creditor. But equitable rights, 
which commonly accrue to a man without 
any deed of his, are often loſt in the ſame 
manner: and they will naturally be deem- 
ed tranſitory and fluctuating, when they 
depend fo little on the will of the NA 
who are poſſeſſed of them. 

In England, where the courts of equi- 
ty and common law. are different, the 
boundary between equity and common 

law, where che legiſlature doth not inter- 
PR 
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poſe, will remain always the ſame. But. 
in Scotland, and other countries where e- 
quity and common law are united in one 
court, the boundary varies imperceptibly; 
for what originally is a rule, 3 in equity, 
loſes its character when it is fully eſta- 
bliſhed ; in practice; and then it is conſi- 
dered as common law: thus the acio ne- 
gotiorum geſtorum, retention, ſalvage, &c. 
are in Scotland ſcarce now conſidered as 


depending on principles of equity. But 


by cultivation of ſociety; and practice of 
law, nicer and nicer caſes in equity be- 
ing daily unfolded, our notions of equity 
are preſer ved alive; and the additions made 
to that fund, ſupply what is withdrawn 
= from it by common law, - 

What is now ſaid ſuggeſts a queſtion, 
no leſs intricate than important, Whether 
common law and equity ought to be com- 
mitted to the ſame or to different courts. 
The profound Bacon gives his opinion in 
the following words: Apud nonnullos. 
i receptum eſt, ut juriſdictio, quæ decer- 
nit ſecundum æquum et bonum, atque 
illa altera, quæ procedit ſecundum jus 
ſtrictum, {dem curiis deputentur : 2 a- 
pad alios autem, ut diverſis: en | 
„ 5 « placet 


cc 
« 
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ie placet curiram ſepabatis: Neque enim 
Lord ſervabitur diſtinctio caſuum, ſi fiat com 
mixtio juriſdictionum: ſed arbitriunk 
© Jegem tandem trahet “ Of all ques 
ſtions thoſe which concern the conſtitution 
of a ſtate, and its political intereſt, being 
the moſt involved in circumſtances, are 
the moſt difficult to be brought under pre- 
ciſe rules. J pretend not to deliver any 
opinion; and feeling in myſelf a bias a- 
gainſt the great authority mentioned, 1 
fearce venture to form an opinion. It may 
be not improper, however, to hazard a 
few obſervations, preparatory to a more 
accurate diſcuſſion. I feel the weight of 
the argument urged in the paſſage above 
quoted. In the ſcience of juriſprudence, 
it is undoubtedly of great importance, that 
the boundary between equity and com- 


mon law be clearly aſcertained; - without 


which we ſhall in vain hope for juſt deci- 
fions : a judge, who ! is uncertain whether 
the caſe belong to equity or to common 
law, cannot have a clear conception what 
_ Judgement ought to be pronounced. But 
9 1 court that judges of botb, "ON relie- 


= De aug. cent. 1 8. cap. 3. aph. 45+ 
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ved from determining this preliminary 


point, wilkbe apt to loſe fight altogether 
of che diſtinction between common law 
and equity. On the other hand, may it 
not be urged, that the dividing among 
different courts things intimately connect- 
ed, bears hard upon every one who has a 
claim to proſecute? Before bringing his 
action, he muſt at his peril determine an 
extreme nice point, Whether the caſe be 
governed by common law, or by equity. 
An error in that preliminary point, though 
not fatal to the cauſe becauſe a remedy is 
provided, is, however, productive of much 
trouble and expence. Nor is the moſt 
profound knowledge of law ſufficient al- 
ways to prevent this evil; becauſe it can- 
not always be forefeen wha plea will be 
put in for the defendant, whether a plea in 


equity or at common law. In the next 


place, to us in Scotland it appears ex- 


tremely uncouth, that a court ſhould be ſo 


. conſtituted, as to be tied down in many 
eg to pronounce an iniquitous judge- 
This not only happens frequently 
_ reſpect to covenants, as above men- 
tioned, but will always happen where a 
claim founded on common law, which 
| muſt 


+ 
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muſt be brought before a court of coms 
mon law, 1s oppoled by an equitable de- 
fence, which cannot bE regarded by ſuch 
a court. Weighing theſe different ar- 


ponderancy ſeems to be on the ſide of 
an united juriſdiction; ſo far at leaſt, as 
that the court before which a claim is re- 


ie of every £ defence that is laid againſt 
WI The ſole inconvenience of an united 
juricciclon, that it tends to blend com- 
| A mon law with equity, may admit a reme- 


0 gularly brought, ſhould be impowered bo. 


curacy their boundaries : but the inconve- 
nience of a divided juriſdiction admits not 


e with the greateſt diffidence; for 


—— — . — RE. 


3 rally is produced WY cuſtom and eſtabliſhed 
practice. 5 
Fi _ ...ln;Scotland, as — as in \ other civilized 


countries, the King's council was original-_ 


1y the only couft that had power to reme- 
dy defects or redreſs injuſtice in common 
law. To this extraordinary power the 
court of Than naturally Inegcotied, as bes 


* 
* 
I * 
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1 guments with ſome attention, the pre- 


dy, by an inſtitute diſtinguiſhing with ac- 


any effectual remedy. Theſe hints are 


I cannot be ignorant of the bias that natu- 
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ing the ſupreme court in civil matters; for 
in every well- regulated ſociety, ſome one 
court muſt be truſted with this power, and 
no court more properly than that which is 
| ſupreme. It may at firſt ſight appear ſur- 
priſing, that no mention is made of this 
extraordinary. power in any of the regula- 
tions concerning the court of ſeſſion. It is 
probable, that this power was not intend- 
ed, nor early thought of; and that it was 
introduced by neceſſity. That the court 
itſelf had at firſt no notion of being poſ- 
ſeſſed of this power, is evident from the 
act of ſederunt November 27. 1592, de- 
claring, That in time coming they, will 
* judge and decide upon clauſes irritant 
* contained in contracts, tacks, infeft- 

** ments, bonds, and obligations, preciſe- 

A according to the words and meaning 
* of the ſame; which in effect was de- 

. e a court of common law, 
not of equity. But the miſtake was diſco- 
vered: the act of ſederunt wore out of 
uſe; and now for more than a century, 

the court of ſeſſion hath acted as a court of 
equity, as well as of common law. Nor 
is ix rare to find powers unfolded in prac- 

tice, chat were not in view at the inſtitu- 

TINY" og tion 
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tion of a court, When the Roman Pretor 
was created to be the ſupreme judge, in 
place of the conſuls, there is no appearance 
that any inſtructions were given him con- 
cerning matters of equity. And even as 
to the Engliſh court of chancery, though 


: originally a court of equity, there was not 


at firſt the leaſt notion entertained of that 
extenſive juriſdiction to which in later 
times it hath juſtly arrived. 
In Scotland, the union of common law 
with equity in the ſupreme court, appears 
to have had an influence upon inferior 
courts, and to have regulated their powers 
with reſpect to equity. The rule in gene- 


ral is, That inferior courts are confined to 


common law: and hence it is that an ac- 

tion founded merely upon equity, ſuch as 
a reduction upon minority and leſion, up- 
on fraud, &c, is not competent before an 
inferior court. But if againſt a proceſs 
founded on common law an equitable de- 
fence be ſtated, it is the practice of inferior 


courts to judge of ſuch defence. Imitation 


of the ſupreme court, which judges both 
of law and equity, and the inconvenience 


of removing to another court a proceſs 


that has perhaps long depended, paved the 
| 4 EP way 
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way to this enlargement of power. An- 
other thing already taken notice of, tends 
to enlarge the powers of our inferior courts 
more and more; which is, that many 
actions, founded originally on equity, 
have by long practice obtained an eſta- 
bliſhment ſo firm as to be reckoned 
branches of the common law. This is the 
caſe of the actio negotiorum goflorum, of re- 
compence, and many others, which, for 
chat reaſon, are now commonly ſuſtained 
in inferior courts, | 

Our courts of equity have advanced far 
in ſeconding the laws of nature, but have 
not perfected their courſe. clear 
and palpable duty is countenanced with an 
action; but many of the more refined du- 
ties, as will be ſeen after ward, are left ſtill 
without remedy. Until men, thoroughly 
humanized, be generally agreed about 
theſe more refined duties, it is perhaps the 
more prudent meaſure for a court of equity 
to leave them upon conſcience. Neither 
doth this court profeſs to take under its 
protection every covenant and agreement. 
Many engagements of various ſorts, the 
fruits of idleneſs, are too trifling, or too 
ludicrous, ts merit the countenance of 
OY oh bh E law: 
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law: a court, whether of common law or 


of equity, cannot preſerye its dignity if it 


deſcend to ſuch matters. Wagers of all 2 


ſorts,” whether upon horſes, cocks, or ac- 
cidental events, are of this ſort. © People 
may amuſe themſelves, and men of eaſy 

fortunes may paſs their whole time in that 


manner, becauſe there is no law againſt 


it ; but paſtime, contrary to its nature, 


5 ought not tc be converted into a ſerious 


matter, by bringing the fruits of it into 
a court of juſtice. - This doctrine ſeems 
not to have been thoroughly underſtood, 
when the court of ſeſſion, in a caſe re- 


ported by Dirleton, ſuſtained action upon 


what is called there a Jponſi to ludicra. A 
man having taken a piece of gold, un- 


der condition to pay back a greater ſum 
in caſe he ſhould be ever married, was =. 
ter his marriage ſued for performance. 


The court ſuſtained proceſs ; though Rr 
ral of the judges were of opinion, that 
pponſiones ludicre ought not to be authori- 

ſed “. But in the following remarkable 
caſe, the court judged better. In the year 
1698, a bond was executed of the follow 


- - February 9. 1676. | | * 
| ing 
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ing tenor. I Mr William Cochran of 
ag Kilmaronock, for a certain ſum of mo- 
* ney delivered to me by Mr John 
Stewart younger of Blackhall, bind and 
* oblige me, my heirs and ſucceſſors, to 
deliver to the ſaid Mr John Stewart, his 
* heirs, executors, and aſlignees, the ſum 
* of one hundred guineas in gold, and 
„ that ſo ſdon as I, or the heirs deſcend- 
ing of my body, ſhall ſucceed to the 
. * dignity and eſtate of Dundonald.” = 
ſum being claimed from the heir of the 
obligor, now Earl of Dundonald, it was 
objected, That this being a /ponſio Iudicra 
0 ought not to be countenanced with an ac- 
tion. It was anſwered, That bargains like 
the preſent are not againſt law; for if 
purchaſing the hope of ſucceſſion from a 
remote heir be lawful , it cannot be un- 
lawful to give him a ſum on condition of 
receiving a greater when he ſhall ſucceed. 
If an heir pinched for money procure it 
upon diſadvantageous terms, equity will 
relieve him: but in the preſent caſe there 
is no evidence, nor indeed ſuſpicion, of 
inequality. It was replied, That it tends 


K See Fountzinhall, July 29, 1709, Rag contra . I 
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not to the good of ſociety to ſuſtain action 
upon ſuch bargains : they do not advance 
commerce, nor contribute in any degree 
to the comforts of life; why then ſhould. 
a court be bound to ner them? It is 
ſufficient that they are not reprobated, but 
left upon conſcience and private faith. 
The court refuſed to ſuſtain action; reſer- 
ving it to be conſidered, whether the pur- 
ſuer, upon proving the extent of the ſum 
_ , be not Sa to een it 


The multiplied Sende of: indi- 
viduals i in ſociety, ſuggeſt rules of equity 
ſo numerous and various, that in vain 
would any writer think of collecting all of 

j. From an -undertaking which is in 
a 0 meaſure new, all that can be ex- 
pected is a collection of ſome of the capi f 
ral caſes that occur the moſt frequently in 
la- proceedings. This collection will 
comprehend many rules of equity, ſome 
of them probably of the moſt extenſive 
Nor will it be without pro- 
fit, even as to ſubjects omitted; for by 
| gout obſerving the applicarivis of a 


application. 


l Feb. 7. 1753, Sir Michael Stewart of Blackhall con 


85 / ” 3 
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3 principles to a number of leading 
_ caſes, a habit is gradually formed of rea- 
ſoning correctly upon matters of equity, 
which will enable us to apply the ſame 
principles to new caſes as they occur. 
Having thus given a general view of my 
| ſubjedt A ſhall finiſh with. explaining my 
motive for appearing in print. Practiſing 
lawyers,” to whom the ſubject muſt alrea- 
dy be familiar, require no inſtruction. 
This treatiſe is dedicated to the ſtudious 
in general, ſuch as are fond to improve 
their minds by every exerciſe of the ratio- 
nal faculties. Writers upon law are too 
much , confined / in their views: their 
works, calculated for lawyers only, are in- 
volved in a cloud of obſcure words and 
terms of art, a language perfectly un- 
known except to thoſe of the profeſſion. 
Thus it happens, that the knowledge of 
law, like the hidden myſteries of ſome Pa- 
gan deity, is confined to its votaries; as 
if others were in duty bound to blind and 
implicit ſubmiſſion. But ſuch ſuperſti- 
tion, Whatever unhappy progreſs it may 
have made in religion, never can prevail 
in law: men who have life or fortune at 
wo take the liberty. to think for them- 


Wires ; 


38 INTRO DU CTION. 


ſelves; and are no leſs ready to accuſe 
judges for legal opprethon, than others for 
private violence or wrong. Ignorance of 
law hath in this reſpet a moſt unhappy 
effect: we all regard with partiality our 

on intereſt; and it requires knowledge 
no leſs than candour, to reſiſt the thought 
of being treated unjuſtly when a court 
pronounceth againſt us. Thus peeviſhnefs 
and diſcontent arife, and are vented a- 
gainſt the judges of che land. This, in a 

free government, is a dangerous and in- 
fectious ſpirit, to remedy which we cannot 
be too ſolicitous. Knowledge of thoſe ra- 
tional principles upon which law is found 
ed I venture to ſuggeſt, as a remedy no 
lefs efficacious than palatable. Were ſuch 
knowledge univerſally ſpread, judges who. 
adhere to rational principles, and who 
with ſuperior underſtanding can reconcile 
law to. common ſenſe, would be 'revered 
by the whole ſociety. The fame of their 
integrity, ſupported by men of parts and 
reading, would deſcend to the loweſt of 
the people; a thing devoutly to be wiſh- 

ed! Nothing tends more to ſweeten the 

temper, than a conviction. of impartiality 

in a Judges; by. Oy we hold. ourſelves ſo- 


| cure t 
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ZN cure againſt every inſult or wrong. By 
that means, peace and concord in ſociety 
are promoted; and individuals are finely 
diſciplined to ſubmit with the like defe- 
rence to all other acts of legal authority. 
Integrity i is not the only duty required in 
a judge: to behave ſo as to make every 

one rely upon his integrity, is a duty no 
leſs eſſential. Deeply impreſſed with theſe 
notions, I dedicate my work to every lover 
of ſcience; having endeavoured to explain 

the ſubject in a manner that requires in 
the reader no particular knowledge of mu- 
nicipal law. In that view I have avoided 5 
terms of art; not indeed with a ſcrupu- 
lous nicery, which might look like affec- | 

tation; but ſo as that with the help of a 
law- dictionary, what I "op may eafily be 
apprehended. 


On p ER, a beauty in every compoſition, 
is eſſential in a treatiſe of equity, which 
comprehends an endleſs variety of matter. 
To avoid obſcurity and confuſion, we 
muſt, dich the ſtricteſt accuracy, bring 
under one view things intimately connec 
ed, and handle ſeparately things uncon- 
IE, or but — connected. Two 


— 5 great 
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. great principles, juſtice and utility, govern 
the proceedings of a' court of equity; and 


every matter that belongs to that court, is 


regulated by'one or other of theſe princi- 


ples. Hence a diviſion of the preſent work 
into two books, the firſt appropriated to 


Juſtice, the ſecond to utility; in which I 
have endeavoured to aſcertain all the prin- 
ciples of equity that occurred to me. I 
thought it would benefit the reader to have 
theſe principles illuſtrated in a third book, 
where certain important ſubjects are ſe- 


| lected to be regularly diſcuſſed from be- 
ginning to end; ſuch as furniſh the moſt 


frequent opportunities for applying the 
principles aſcertained in the former Foy of 


the work. 


PRIN- 


PRINCIPLES 
07 
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n 5 
Powers of a Court of Equity de- 


rived from the Principle of 
"On 


N the Introduction occaſion was taken to 
ſhow, that a court of equity is neceſſa- 


ry, firſt, to ſupply the defects of com- 
mon law, and, next, to correct its ri- 
gour or injuſtice, The neceſſity in the 
former caſe ariſes from a principle, That 
| where there is a right, it ought to be made 
effectual; in the latter, from another prin- 
Vor. I. „ ciple, 
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ciple, That for every wrong there ought 
to be a remedy. In both, the object com- 
monly 1 is pecuniary intereſt, But there is 
a legal intereſt which is not pecuniary; 
and which, for the ſake of perſpicuity, 
ougght to be handled ſeparately. In that 
view, the preſent book is divided into two 
parts. In the firſt are treated, the powers 
of a court of equity to ſupply defects and 
to correct injuſtice in the common law, 
with reſpect to pecuniary intereſt; and in 
the ſecond, the powers of a court of equi- 


ty with reſpect to matters of Jaface that are 
Not mine. 
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PART * 


| Powers of a. court of equity to remedy the 

imperfections of common law with re- 
ſpect to pecuniary intereſt, by ſupplying. 
what is N and ee what! 18 
wrong. = 7 5 


"HE imperfections of common law are 
ſo many and ſo various, that it will 


0 difficult to _— them 1 into any perfect. 
order. 


1 f * ; . | * : . 
order. The following arrangement, if not 


tions 'of common law with reſpect to the 


fections with reſpect to deeds and cove- 


Inflict puniſhment, IT 


— 


* CEHAPTER I 


* bs 


what is imperfect in common law, with 


_ reſpecting. to the e 8 individuals 
from harm. 


— 


men, were chey not reſtrained from inju- 
1 2 | 7, an 


; 8 
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the beſt, ſeems at leaſt to be natural and 
eaſy. 1. Imperfections of common law in 
protecting men from being harmed by o- 
thers. 2. In protecting the weak of mind 
from harming themſelves. 3. Imperfec- 


natural duty of benevolence. 4. Imper- 


nants. 5. With reſpect to ſtatutes. 6. 

With reſpect to tranſactions between debt- 5 
or and ereditor. 7. With reſpect to ac- 
tions at law. 8. With reſpect to legal exe- 
cution. 9. Power of a court of 3 to, 


Powers of a court of equity to remedy 


8 PH E ſocial ſtate, however deſirable, 


could never have taken place among 


p A 


medy is provided at common law. 
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ring thoſe'of cheir own ſpecics. To ab- 
ſtain from injuring others, is accordingly 


the. primary law of ſociety, enforced by 


the moſt vigorous ſanctions: every cul- 


pable tranſgreſſion of that law, ſubjects the 


wrong doer to reparation; and every in- 


tentional tranſgreſſion, ſubjects him alſo to 
puniſhment. 
The moral principle of abſtaining from 


injuring others, naturally takes the lead in 


every inſtitute of law; and as the enfor-. 


cing that principle was a capital object in 
eſtabliſhing courts of juſtice, if is proper 
to commence A treatiſe of equity with exa- 


mining in what caſes the interpoſition of a 
court of equity is required to make it ef- 
fectual; which can only be where no re- 


2 


With reſpect to harm done intentional- 


ly, there is no imperfection in common 


law, and conſequently no neceſſity for a 
court of equity. But that court may be 


4 neceſſary in the following caſes. Firſt, 
Harm done by one in exerciſing a right or 


privilege. Second, Harm done by one 


Who has it not in view to exerciſe any 
right or privilege. Third, A man tempt- 


ed e or overawed by undue influence to act 
5 Ge Znowingly 


\ 
0 


4} 
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- knowingly againſt his intereſt, Fourth, 
A man moved to act unknowingly againſt. 
his intereſt, by fraud, deceit, or other ar- 
tificial means. I cloſe the chapter with 
the remedies that are applied by a court of 
equity againſt the wrongs above ſtated. Of 
theſe 1 in their order. 


r 


Haryr gon by a man in arif ing a . or 
N lege. go 


T HE ſocial ſtate, which on the one 
hand is highly beneficial by affording 
mutual aid and ſupport, is on the other 
| attended with ſome inconveniencies, as 
where a man cannot have the free exerciſe 
of a right or privilege without harming o- 
thers. How far ſuch exerqle. is authori- 
8 ſed by the law of our nature, is a queſtion 
5 of nice diſcuſſion. That men are born in 
a ſtate of freedom and independence, is an 
eſtabliſned truth; but whether that free- 
dom and Waden d may not admit of 
ſome limitation from the colliſion of oppo- 
ſite rights and privileges, deſerves to be 
examined. If the free exerciſe of my right 
| | 1 e "5. al 


Þ 
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4 


be indulged me without regarding the 
harm that may enſue to another, that o- 
Sh | ther is ſo far under my power, and his in- 
_- tereſt ſo far ſubjected to mine. On the 
other fide, if I be. reſtrained from the 
_ exerciſe of my right in every caſe where 
harm may enſue to gocher, Jam ſo far 
dependent upon that other, and my inte- 
reſt ſo far ſubjected to his. Here is a 
threatening appearance for civil ſociety, 
that ſeems to admit no reſource but force 
and violence. Caſes there certainly are that 
admit no other reſource; as where in a 
| | ſhipwreck two perſons lay hold of the ſame 
= bY plank, one of whom muſt be thruſt off, 
1 otherwiſe both will go to the bottom. But 
upon the preſent ſuppoſition, we are not 
reduced to that deplorable dilemma; fol! 
nature has temper'd theſe oppoſite intereſts 
by a rule no leſs beautiful than. ſalutary. 
This rule conſiſts of two branches: the 
— firſt is, That the exerciſing my right will 
7 not juſtify me in doing any action that 
directly harms another; and ſo far my in- 
tereſt yields to his : the ſecond is, That in 
| exerciſing my right Iam not anſwerable 
for any indirect or conſequential damage 
| ne; another may W 3 and ſo r the. 
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| intereſt of others yields to mine: I am 
ſorry if my neighbour happen thus to 
ſuffer; but I feel no check of conſcience 


on that account. The firſt branch reſolves 
into a principle of morality, That no inte- 


reſt of mine, not even the preſervation of 
life itſelf, authoriſes me to do any miſ- 


chief to an innocent perſon *. The other 
branch is founded on expediency in oppo- 


ſition to juſtice; for if the poſſibility of 
| harming others, whether foreſeen or not 
foreſeen, were ſufficient to reſtrain me from 


proſecuting my own rights and privileges, 


men would be too much cramped in action, 


or rather would be reduced to a {tate of ab- 


ſolute inactivity T. 


This rule, which is far from a eaſy 


in its application, requires much illuſtra- 
tion. I begin with the firſt branch. 
ever profitable it may be to purge my field 


of water, yet it is univerſally admitted, 


that I cannot legally open a new paſſage 
for it into, my neighbour” s ground; be- 
ny cauſe this is a direct damage to him : © Sic 
enim debere quem meliorem . 


* Sketches of the Hiſtory of Man, vol. 4. p. 31. 32. 
5 Eod. Ps 64 ek 


3 
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© ſour facere, ne vicini - deteriorem fa- 
ciat*,” Where a river is interjected be- 
tween my property and that of my neigh- 
bour, it is not lawful for me to alter its 
natural courſe, whether by throwing it 
upon my neighbour's ground, or by de- 
pri ving him of it; becauſe theſe acts, both 
of them, are et rene upon 
his property. Neratius puts the caſe of a 


lake which in a rainy ſeaſon overflows the 
neighbouring fields, to prevent which on 


one ſide, a bulwark 1 is erected. He is of 
opinion, that if this bulwark have the ef- 


fect, in a rainy ſeaſon, to throw a greater 


quantity of water than uſual upon the op- 
poſite fields, it ought to be demoliſhed f. 
As the damage here is only occaſional or 
accidental, this opinion is not well found- 
ed. It has not even a plauſible appear 
ance. Is it not natural and common for 
a proprietor to fence his bank, in order to 
prevent the encroachments of a river or of 
a lake? The courſe of the river is not al- 
_ tered; and the proprietor on the oppoſite 
fide may fence his bank, if he bs afraid 
of encroachments. 3 


: : — KY 


* De aqua, et aquæ * E. „ 
I De aqua, et aquæ pluv. I. 1,42. 


2 | — 
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| The foregoing examples, being all of the 
fame kind, are governed by a practical 

rule, That we muſt not throw any thing 
into our neighbour's ground; Ne i 
in alienum, as expreſſed in the Ron | 
But the principle of abſtaining to hurt 6- 

| Thers regards perſons as well as property. 
It ſeems the better opinion, that a brew- 
** houſe, glaſs-houſe, chandler's thop, or 
* ſtie for ſwine, ſet up in ſuch inconve- 
© nient parts of a town that they cannot 
* put greatly incommode the neighbour- 
hood, are common nuifgnces*. Neigh- 
| Hours in a town muſt ſubmit to inconve- 
niences from each other; but they muſt 
be protected from extraordinary diſturb- 
ances that render life uncomfortable. Up- 
on the ſame ground the court of ſeſſion 
was of opinion, that the working in the 
upper ſtory of a large tenement with 
weighty hammers upon an anvil, is a nui- 
ſance; and it was decreed that the black- 
' ſmith ſhould remove at the next term, f. 
* to the ſecond branch of the rule, it | 


* A new abridgergent of the. n vol. 3. p. 686. 
9 Kinloch of Gilmerton againſt Roberto, Dec, 9— 
1756. | 
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is agreed by al, as above mentioned, that 
where a river gradually e encroaches on my 


property, I may fence my bank in order 


to prevent further encroachments; for 


this work does not tend to produce even 
indirect or conſequential damage; all the \ 


effect it can have is, to prevent my neigh- 
bour from gaining ground on his fide. 


In matters of common property, the ap- 


plication of this ſecond branch is ſome- 


times more intricate. A river or any run- | 


ning ſtream directs its courſe through the 
land of many Moprietors ; ; who are there- 
by connected by a common intereſt, being 
__£qually intitled to the water for vel pur- 
poſes. Whence 1 it follows, that the courſe 


of the river or running ſtream cannot be 


diverted by any one of the proprietors, ſo 
as to deprive others of it. Where there is 
plenty for all, there can be no interference: 
but many Recalls” are ſo ſcanty, as to be 
exhauſted by uſing the water too freely, 
leaving little or none to others. In ſuch a 
caſe, there ought to be a rule for ufing it 
with diſcretion; though hitherto no rule 


has been laid down, To ſupply, the de- 
fect in ſome meaſure, I venture to- ſuggeſt 


| hs OT partigylars, wy practice. 


—_ 
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may in time ripen to a preciſe rule. It 
will be granted me, that if there be not a 
ſufficiency of water for every purpoſe, 
thoſe purpoſes ought to be preferred that 
are the moſt eſſential to the well-being of 


the adjacent proprietors. The moſt eſſen- 
tial uſe is drink for man and beaſt ; be- 


cauſe they cannot ſubſiſt without it. What 
is next eſſential, is water for waſhing; be- 
cauſe cleanneſs contributes greatly to 
health. The third is water for a corn- 
mill, which ſaves labour, and cheapens 
bread. The fourth is watering land for 
enriching it. The fifth is water for a 
bleachfield. And the loweſt 1 ſhall men- 
tion, is water for machinery, neceſſary for 


cheapening the productions of ſeveral arts. 


There may be more diviſions; but theſe 


are ſufficient in a general view. From this 


arrangement it follows, that one may uſe 
the water of a rivulet for drink, and for 
brewing and baking, however little be left 
to the inferior heritors. But a proprietor 
cannot be deprived of that eſſential uſe by 
one above him, who wants to divert the 
water for a mill, for a bleachfield, or for 
_ watering his land. Nor can a proprietor 
divert the water for a bleachfield, or for 


8 0 2 . | watering : 
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watering his land, unleſs he leave ſufficient 
for a mill below. | According to this. doc- 
trine, I may lawfully dig a pit in my own 
field for gathering water to my . cattle, 
though it happens to intercept a fpring 
that run under ground into my neigh- 5 
bour's field, and furniſhed him with Wa- 
„ 

_ Under this N comes a queſtion . 
may be reſolved by the principles above 
laid down, which is, How far the free uſe 
of a river in carrying goods can be pre- 
vented or impeded by a cruive for catch- 
ing ſalmon. It is admitted, that 2 navi- 


gable river fit for ſailing, ought to be free 


£1 to all for the purpoſes of commerce ; and 


that the navigation ought not to be hurt, 
or rendered difficult, by afly work erected 
in the channel of the river. But ſuppo- 
fing a river that can only admit the float- 
ing of timber, is it lawful to ere there 
2 cruive with a dam-dike, ſo as to prevent 
that operation? A cruive for catching - 
ſalmon is an extraordinary privilege, grant- 
ed to a ſingle proprietor, prejudicial to alk 
above who. have right to fiſh ſalmon, 
The floating of timber, on the COnLrAry 


*1L1.4 12. en. 7) 
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is profitable to the proprietor, and to eve- 
ry perſon who ſtands in need of that com- 
modity. A cruive, therefore, ought to 


yield to the floating of timber, as far as 
theſe rights are incompatible. But will 


poſitive preſcription give no aid to the pro- 
d prietor of a cruive in this caſe? This pre- 


ſcription regulates the competition among 


_ thoſe who pretend right to the ſame ſub- | 


ject; but protects not the poſſeſſor from 
burdens naturally affecting his property. 


Now it is a rule, That property, which is 
a private right, muſt yield to what is eſ- 


ſential for the good of the nation. In or- 


der to defend a town beſieged, a houſe. 
ſtanding 1 in the way ought to be demoliſh- 


ed. The right of property will not avail 


in this caſe, even admitting the propric- 
tor and his predeceſſors to have been in 
poſſeſſion for a century. Or ſuppoſe, that 
to repel a foreign enemy, my field is found 


to be an advantageous fituation for the 
national troops, it is lawful to encamp up- 


on it, though the conſequence be to de- 


| ſtroy the trees, and all it produces. Or, 


* yo 


to come nearer the preſent caſe, a manu- 
facturing village is erected on the brink of 


1 rivulet, which is uſed for a mill below 


| that 


\ 
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that has been in conſtant exerciſe forty 
years and upward. The manufactures 
ſucceed, and the village becomes ſo popu- 
lous as nearly to exhauſt tlie water in drink 
for man and beaſt, in brewing, and in other 
purpoſes preferable to that of a mill. Vet 
I take it for granted, that poſitive preſcrip- 
tion will not protect the proprietor of the 
mill; becauſe here there is no competi- 
tion, but only. property ſubjected t to the 
burdens that naturally attend it. The 
tranſition from this example to the caſe i in 
hand is direct. The poſſeſſion of a cruive 
for a hundred years, will not bar a ſupe- 
rior heritor from planting trees, nor con- 
ſequently - from floating them down the 
river for ſale; for evidently poſitive pre- 
ſeription can have no operation in this 
caſe. It can have no effect but to beſtow 
upon the poſſeſſor the property of the 
cruive, which otherwiſe might have been 
doubtful. But ſuch property muſt, like 
all other property, be ſubjected to its na- 
tural burdens; and cannot ſtand in the 
way of a right 8 greater importance to the 
public. 8 % 
It 1s lawful for me to build a houſe up- 
on my 9 though! it 9 the light 
| from 


\ 
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- from a neighbouring houſe; for this is 
conſequential. damage only: beſide, that 
if my neighbour chuſe to build on his 
march, he muſt ſee that 1 am equally 1 in- 

B titled. | 

With (regard. to this ſeQion in OPS] | 
there! is a limitation founded entirely upon 
equity; which is, That though a man may 
lawfully exerciſe his right for his own bene- 
fit where the harm that enſues is only con- 
ſequential; yet chat the exerciſe is unlaw- 2 
ful if done intentionally to diſtreſs others, 
without any view of benefiting himſelf 
Rights and privileges are beſtowed on us 
for our own good, not for hurting others. 
Malevolence is condemned by all laws, na- 
tural and municipal : a malevolent act of 
the kind mentioned is condemned by the 
actor himſelf in his ſedate moments ; and 
he finds bimſelf ; in conſcience bound to 

repair the miſchief he has thus done. The 
common law, it is true, overlooks inten- 
tion, conſidering the act in no other view 
but as legal exerciſe of a right. Bur equi- 
ty holds intention to be the capital part, 
being a h determines an action to 
be right or Wrong; and aſſords reparation : 
Accordingly, | Hence a general rule in e- 
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quity, That juſtice will not permit a man 


to exerciſe his right where his intention is 
ſolely to hurt another; which in law-lan- 
guage is termed the acting in æmulationem 


vicini. In all caſes of this nature, a court 


of equity will give redreſs by voiding the 


act, if that can be done ; ; otherwiſe by a- 


warding a ſum in name of W e | We 


proceed to examples. „ Feet 

A man may lawfully dig a pit 1 in his 
own field in order to intercept a vein of 
water that runs below the ſurface into his 


- neighbour's property, provided his -pur- 


poſe be to have water for his own uſe ; 


bur. if his purpoſe be to hurt his neigh” 


bour without any view to benefit himſelf, 
the act is unlawful), as proceeding from a 
malevolent intention; and a court of e- 
quity will reſtrain him from Gil opera- 
tion . Xs 


"> 


Upon the dn f 1s <aupded the 
noted practice in a court of equity, of re- 
fating to ſuſtain an action at law unleſs. 


the plaintiff can ſhow an intereſt; for if 
he can take no benefit by the action, the 
? 8 8 mu be, chat! it is calculated 


C De aqua, et adus pl. 1. $ 12. 
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to diſtreſs the an and done 2 
lationem icin. 

In order to eſtabliſh che jus 1 in an 
aſſignee, and totally to diveſt the cedent 
or aſſignor, the law of Scotland requires, 
that notification of the aſſignment be made 
to the debtor, verified by an inſtrument 
under the hand of a notary, termed an in- 
timation. Before intimation the legal right 
is in the cedent, and the aflignee has a 
claim in equity only. In this caſe, pay- 
ment made to the cedent by the debtor 
ignorant of the aſſignment, is in all re- 
ſpects the ſame as if there were no aſſign· 

ment: it is payment made to the creditor, 
Phich in law muſt extinguiſh the debt. 
But what if the debtor, when he makes 
payment to the cedent before intimation, 
be in the knowledge of the aſlignment ? 
The common law knows no creditor but 
him who is legally veſted in the right; 
and therefore, diſregarding the debtor's 
knowledge of the aſſignment, it will ſuſ- 
tain the payment made to the cedent as 
made to the legal creditor. But equity 
teaches a different doctrine. It was wrong 
in the cedent to take payment after he 
convey'd his Fight to the aſſignee: and 

Vor. J. 1 though 
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though che debtor was only exerciſing his 


own right in making payment to the ce- 


dent, who is ſtill the creditor; yet being 


in the knowledge of the aſſignment, the 


payment muſt have been made intentio- 
nally to diſtreſs the aſſignee, without bene- 


_ fiting himſelf. A court of equity, there 


fore, correcting what is imperfect in com- 


mon law, will oblige the debtor to make 


payment over again to the aſſignte, as re- 
Faden of the wrong done him. 


With reſpect to this matter, there is a 
wide difference between the ſolemnities 
that may be requiſite for veſting in an aſ- 
ſignee a complete right to the ſubject, and 
what are ſufficient to bar the debtor from 
making payment to the cedent, In the 


former view, a regular intimation is ne- 


ceſſary, or ſome ſolemm act equivalent to 
a regular intimation, a proceſs for exam- 
ple. In the latter view, the private know- 
ledge of the debtor is ſufficient; and hencè 
it is, that a promiſe of payment made to 
the aſhgnee, though not equivalent to a 
regular intimation, 1s however ſufficient to 
bar the debtor from making payment to 
the cedent. The court went farther ; 
they were of opinion, that the aſſignee 
— 
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having ſhown his aſſignment to the debt- 
or, though without intimating the ſame 
by a notary, the debtor could not make 
payment to the cedent *, But hiſtorical 
knowledge of an aſſignment, where it falls 
| ſhort of ocular evidence, will ſcarce be ſuſ- 
rained, to put the debtor in mala fide. And 


this rule f is founded on utility : a debtor 


ought nat to be furniſhed with pretexts a- 
gainſt payment; and if private conviction 


of an aſſignment, without certain know- 


ledge, were ſafkcient, private. conviction 


would often be affected, to gain time, and 
een mme. „ 0 DO 


K O 1. H. 


* 


e e hos it not in view ta we 


exe __ any right or I 


Jo 


JN tracing the hiſtory of courts of law 


with reſpect to this branch, one before- 


| hand would conjecture, that common law 


ſhould regard. no acts injuring. others in 5 


10 Fountainhall, 8 16. 1703, Leith contra 
Garden. | | | 
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their rights and privileges, but where 
miſchief is intended; neglecting acts that 


are culpable only, as having a foundation 
too ſlight for that law. But upon exami- 


nation we diſcover a very different plan; 


ſo different as that damage occaſioned even 
by the ſlighteſt fault is, and always was, 
repaired in courts of common' law, In 
the criminal law, very little diſtinction 
was originally made between à criminal 


and a culpable act, even with. reſpe@ to 


uniſhment *, not to talk of reparation: 
che paſſion of kſkutment; in a flerce and 
lawleſs people, is rouſed by the ſlighteſt 
harm; and is too violent for any delibe- 
rate distinction between intentional and 


culpable wrong. In fact, both were e- 


qually ſubjected to puniſhment, even af- 


ter the power of puniſhment was transfer+ 
red to the magiſtrate. Of this we have a 
notable example in the lex Aquilia among 
2 Romans: Qui ſeryum alienum, qua- 
* drupedem vel pecudem, injuria occide- 
rit; quanti id in eo anno plurimi fuit, 
8 tantum æs dare domino damnas eſto . 5 


1 


Here the word'injurid is interpreted, 18 quod 


. * Hiſtorica] law- tracts, tract 1. 
. 2. p. ad leg. Aquil. | 


# non 
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non jure factum eſt; i. e. fi cul quis 
© 6. geciderit *. The retrofredt here may 
happen to be a great puniſhment ; for the 
obliging a man who kills a lame horſe not 
worth fifty ſhillings, to pay fifty pounds 
becauſe the horſe was of that value ſome 
months before; is evidently a puniſhment. 
And as even a culpa leviſſima ſubjects a 
man to the lex Aquilia f, it is clear, that 
the ſlighteſt fault by which damage enſues 
is puniſhable by that law. The lex Aguilia 
was accordingly held by all to be penal; 
and for that reaſon no action upon it was 
ſuſtained againſt the heir . The only 
* ing ſurpriſing i is, to find this law cont» 
nuing in force, without alteration or im- 
provement, down to the reign of the 
Emperor Juſtimian, The Roman law 
was cultivated by men of great talents, 
and was celebrated all the world over for 
its equitable deciſions: is it not amazing, 
that in an enlightened age ſuch groſs in- 
juſtice ſhould prevail, as to make even the 
ſlighteſt fault a ground for puniſhment ? 
When ſuch was the common law of. the 
Romans with regard to puniſhment, there 


."*1.7 04 ad leg. Aquil. + L 44. cod. 
4 I, 23. 9 8. ad leg. Aquil. „ 
5 can 
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can be no difficulty to aſſign a reaſon, why 


that law was extended to reparation even 
for the ſlighteſt fault; and as little, to aſ- 


_ Ggn areaſon why the ſame obtains in the 


common law of moſt European nations, 
the principles of which are borrowed from 
the Roman law. The penal branch, it is 
true, of wrongs that are culpable only, 


not criminal, has been long aboliſhed; 
having given way to the gradual 1 improve 


ment of the moral ſenſe, which dictates, 
that where there is no intention to do miſ- 


chief, there ought to be no puniſhment ; 


and that the perſon who is hurt'by a fault 
only, not by a crime, cannot juſtly. de- 
mand more than reparation. And as this 

is the preſent practice of all civilized na- 
tions, it is clear, that the reparation of da- 


mage occafioned by acts of violence comes 


under courts of common law, which con 
ent is ſo far a bar to a court of equi- 


"And conſidering, that regulations re- 


| ſtraining individuals from injuring others 


and compelling them to perform their en- 
gagements, compoſed originally the bulk 


of common law *, it will not t be {urpriſing, ” 


_ dee IntroduQien, © | 


that 
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„ that courts of common law took early un- 
der their cognifance every culpable act 
that occaſions miſchief; which was the 
more neceſſary, in reſpect that, puniſh- 
ment being laid aſide, reparation is the 
only mean left for repreſſing a culpable 
act. Thus we find ample proviſion made 
by common law, not orfly againſt inten- 
tional miſthief, but alſo againſt miſchief 
that is only Yoreſeen, not intended. And 
ſo far there 1 is no > occaſion. for a court t of 
equity. 
But for the ſecurity of did in 10 
Gd iety, it is not ſufficient that a man himſelf 
be prohibited from doing miſchief: he 
ought over and above to be careful and 
vigilant, that perſons, animals, and things, 
under his power, do no miſchief; and if 
he neglect this branch of his duty, he is 
able to repair the miſchief that enſues, e- 
qually as if it had proceeded from his own 
act. With reſpect to ſervants, it 1s the 
maſter's bufineſs to make a right choice, 
and to keep them under ptoper diſcipline; 
and therefore, if they do any miſchief that 
| might have been foreſeen and prevented, 
he is liable. Thus, if a paſſenger be hurt 
wy my ſervant's throwing a ſtone out of a 
Es window 


an 
| 
| 
i 
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ide in my houſe, or have his cloaths 
ſullied by dirty water poured down upon 
him, the damage muſt be repaired by me 


at the firſt inſtance; reſerving to me relief 


againſt my ſervant. But if a man be kill- 
ed or wounded by my ſervant in a ſcuffle, 
Lam not liable; unleſs it can be ſpecified, 
that I knew him to. be quarrelſome, and 


- conſequently might have foreſeen the miſ- 


chief, With reſpect to animals, it is the 
_ Proprietor's duty to keep them from doing 


harm; and if harm enſue that might have 


been foreſeen, he is bound to repair it; as, 


for example, where he ſuffers his cattle to 
paſture in his neighbour's field; or where 


the miſchief is done by a beaſt of a vicious 
kind; or even by an ox or a horſe, which, 


- contrary to its nature, he knows to be miſ- 


chievous *. As to things, it is alſo the 


duty of the proprietor to keep them from 


doing harm, Thus both fiar and liferent- 
er were made liable to repair the hurt oc- 
caſioned to a neighbouring tenement by 
the fall of their houſe f. It is the duty of 
a man who carries ſtones in a waggon a- 


-_ 


Exodus, chap. xxi. 29. 26. op ö 8 
+ mn”, Hum February 1666, Kay contra a Litzlejohn. a 
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3 che highway, to. pack them ſo as to 
/ prevent harm; and if by careleſs package 
a ſtone drap out and bruiſe a paſſenger, 
the man is liable, But as to caſes of this 
kind, it is a good defence againſt a claim — 
of reparation; © that the claimant ſuffered 2 
by his own fault: Si quis aliquem evi- 
©. tans, magiſtratum forte, in taberna pro- 
xima ſe immiſiſſet, ibique a cane feroce 
a lzſus eſſet, non poſſe agi canis nomine 
4 quidam putant: at ſi ſolutus fuiſſet, 
« contra . If a fierce bull of mine get 
looſe, and ound a perſon, I am liable; 
but if a man break down my fence, and is 
hurt by the bull in my incloſurt, . Tam 
not liable; for by an unlawful act he him- 
ſelf was the oecaſion of the lat he ſuf- 
fered. 1 | 
Thus, with relpedt | to matters falling 2 
under the preſent ſection, it appears, that 
3 faults tame under common law as well as 
erimes, and omiſſions as well as commiſ- 
ions; and therefore ſo far the common law 
appears complete, leaving no gleanings © to 
a court of equity. 1 
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4 man . or 3 5 ke *. 2 — 
ence, to 905 Morals again 55 inter . 10 


＋ Ai perfect of r man are not 1 
flned to his corporeal Part: he has 


Hen elles of mind as well as of body ; 


#14 


and if the taking advantage of the Hiller 
to diſtreſs a perſon by acts of violence be 
a moral wrong, intitling the ſufferer to re- 
paration, it is no leſs ſo to take ad Wee 
of the former. Society could not ſubſiſt 


| without ſuch prohibition; and happy it is 


for man as a ſocial being, that the prohi- 
bition, with reſpect, to both, Arpicles makes a: 


branch of his nature. 


bis e 


For the fake of perſpicuity, t 1 


ſhall be lic into two parts: 4 the firſt, 


where "3 man, yielding to a teinptati on. 
acts knowingly againf his intereſl : the 


next, where he is N to act know- 


ingly againſt h his intereſt, | 


ARTICLE 
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ARTICLE I. Where a man, yielding to a 
1 temptation, acts nee a his in- 


e 


I Ss. heireſs of Maidland, 
| having diſponed ſeveral . parcels of land, 
lying about the town of Wigton, to per- 
ſons who were moſtly -1nnkeepers there, a 
reduction was brought upon the head of 
fraud and circumvention by her ſiſter, next 
heir in virtue of a ſettlement. It came out 
upon proof, iſt, That Jean Mackie was a 
habitual drunkard; that ſhe ſold her very 
eloaths to purchaſe drink, ſcarce leaving 
herſelf a rag to cover her nakedneſs; and 
that, by tempting her with a few ſhillings, 
it was in the power of any one to make her 
accept a bill for A large ſum, or to make 
her diſpone any part of her land. 2dly, 
That the diſpoſitions challenged were 
granted for no adequate cauſe. The court 
_ accordingly voided theſe diſpoſitions *. 
Upon this caſe it ought to be obſerved, 
that though fraud and circumvention were 


oF November 24. 17 575 Mackie contra Maxwell, &c. 
| | | ſpecified 
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ſpecified as the foundation of this reduc- 
tion, which is a common but ſlovenly 
practice in proceſſes of that ſort; yet there 
was not the leaſt evidence, that Jean was 

impoſed upon or circumvened in any man- 

ner. Nor was there any neceſſity for re- 
curring to fuch artifice ; a little drink, or 

a few ſhillings to purchaſe 1 it, would have 
tempted her at any time, drunk or ſober, 
to give away any of her ſubjects. And ſhe 
Herſelf, being called as a witneſs, deponed; 

khat ſhe granted theſe, diſpoſitions. freely, 
knowing well what the did: Where then 
lies the ground of reduction! Plainly 
here: It is undoubtedly. : an iramepal 6 act, 
to take advantage of weak perſons who are 
incapable. to. reſiſt certain temptations, 
thereby to ſtrip them of their. goodg. To 
auſtify, Dehn an act, the confent of the per- 
ſon injured is of no avail, more than the 
conſent of a child. With reſpec to the 
end, it is no leſs ien than x e or 
ee ALY 


\ 
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Ir i be a bunt wrong to tempt a weak I 
man to act againſt his intereſt, extortion i 
18 4 Wrong ſtill more flagrant, by its nearer | 
; approlch to open violence. What there- 
fore only 1 remains upon this article, * 0 > 
'MaſGate it y Samples, ooo 
Every benefit taken indirectly by a cre= — :- 
tor, for the” granting of which no'ini- 
pulfive cauſe appears but the money lent, 
will be volded as extorted. Thus an af- 
pritnent to% leaſe was voided,” being 
arlted of the fame date with a Dont of : 
borrowed money, and acknowledged to 5 
have had no other cauſe . At the time of. 
grantitig an heritable bond of corrobori- 
"ion, the debtor engaged. by a ſeparate wri- 
ting, That in cafe he ſhould have veca- 
| fion to {ell the land, the creditor ſhould _ 
have it for a price named. The price ap- 


peared to be equal; and yet the paction 
. * voided, as obtained by extortion 5 


8 


* Fountainhall, June 20. 1696, Sutherland, e contra 
Sinclair. : 


T Vorembe” 30.7 1736, 3 contra Muir. 


pon. 
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was voided * 
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Upon the ſame ground, a bond for a ſum 
taken from the principal debtor by his cau- 


uoner as a reward for lending his credit, 


14 


Rigorous creditors go clin — 
ently | to work, If they dare not, venture 


upon greater profit. dire ty than is per- 


mitted by law, they aim at it indirectly, 
by ſlipulating ſeyere irritancies upon fai- 
lare of payment, One ſtipulstion of that 
ſort which makes a great figure in our 
law, is, That if the ſum lent upon a wad- 
ſet, or pledge be not repaid at tlie term 
covenapted, the property of the wadſet 
or pledge {hall 52 facto be transferred 


to the creditor 1 in, ſatisfaction of the debt. 


This paction 18 in the Roman law named 
lex commiſſoria in pignoribus, and in that 
law ſeems to be abſolutely, reprobated r. 
With us it muſt be effectual at common 
law, becauſe there. is no ſtatute againlt , it 
But then, as it is a d and rigorous 

condition, extorred from a neceſſitous 
debtor, a court of equity, wall interpoſe to 
re. relief. And $15 can be done. by. ple 
Sear ww Ig d T7243 Fa 20071 
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. lowing a general rule applicable to all caſes 
of tke kind; which is, to admit the debt- 


or to fedeem his pledge by payment, at 
any time, till the creditor in a declaratory 
proceſs ſignify his will to hold the pledge 
in place of his money. This proceſs af 
fords the debtor an opportunity to purge 
his faflure by payment; which is all that 
in fair dealing can be demanded by the 


ereditor. And thus, the declarator ſerves. 


a double pur poſe: it relieves the debtor 
from the hardſhip of a penal irritancy, by 


ſhing him an opportunity to pay the 


r 


debt; and if he be fflent, the extracted 


decree operates a transference of tlie pro- 


perty to the editor, " wHAD Fr 


| the debt. 5 


Hence it follows, War this debtor can re- 


deein the wadſet or pledge, whether the 
bargain be luerative or no. A declarator 


being neceſſary, the property is not tranſ- 


ferred to the creditor, if the debtor be wil- 


litig't6'Tedeem his pledge: and this option 
he muſt have, whether the creditor have 
made profit or no by poſſeſſion of the pledge: 

Suppofing a proper wadſet granted, by which 
the creditor makes more than the intereſt of 


_ money; juſtice requires, that the n 5 


} * 2 
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have an option to redeem even after the 
term limited, until the equity of redemp- 
tion be forecloſed by a declarator; and if 
debtor muſt have his option, even where 
* 4 e creditor has drawn. 6k e inte- 
In 1 8 n is a eit 
Aj between a proper wadſet with a 
pactum legis. commiſſorie, - and a proper wad-, 
ſet where the term of redemption i is not li- 
mited. In the latter caſe, the parties ſtand 
upon an equal footing : the creditor may 
demand his money when he pleaſes; and 
he has no claim for intereſt, becauſe of his 
t to accept the rents inſtead of 
1 the debtor, on the other hand, 


may redeem his land when he pleaſes, up- 


on repayment of the ſum borrowed. But 
the matter turns out differently in equity, 


| where the power of redemption is by pac- 


tion limited to a certain term. There be- 
ing no limitation upon the creditor, he 
may demand his money when he pleaſes; 


and he has no claim for intereſt, even tho 


the rents have fallen ſhort of the intereſt, 
But if the debtor infiſt upon the equity of 
redemption after the term to which the re- 

EL . 8 en 
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_ Uemption 1 is limited + z he muſt,” beſide re- 
paying the ſuin boredwed; make good the 
intereſt, as far as the rent of the land has 
proved defteient. For impartiality is e 
tial to a court of equity: if the one 5 
be relieved againſt the rigour of a cove- 
nant, the other has the ſame claim : after 
faking the land from the creditor contrary 
to pattian,” it would be groſs injuſtice to 
hold the paction good againſt him, by li- 
miting him to leſs intereſt than he is in- 
title to by Jaw upon an ordinary loan *. 
From What is ſaid it will be clear, that a 
power of redeeming within a limited time 
annexed xo à proper ſale for an adequate 
price; cannot be exerciſed after the term li- 
mited for the redlemption. The purchaſer, 
ro whom the property was transferred from 
the beginning, has no occafion for a de- 
clarator; nor dothi equity require the time 
for redeinption to be enlarged contrary tu 
paction in a caſe where an eien prick 
18 en ebe ect t ant 
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* 


6 8 * ar: hard and oppreſſive condi- 
fv cal in bonds of borrowed money, in- 


vented by rigorous creditors for their own 
conveniency, without the leaſt regard to 


humanity or equity, 70 repreſſed by the 
act 140. parl. 1592. A by the autho- 


Tity of that ſtatute, | oY pactions may be 


brought under challenge in courts of com- 
mon law, againſt which otherwiſe no re- 
medy was ee e in a court t of 


equity. 


It was 8 Sn. ſtatute now men- 
tioned that miſled the court of ſeſſion in- 
to an opinion, that belongs to the legiſ- 


ature ſolely | to. repreſs ſuch rigorous | con- 


ditions i in agrecigents | as. are, ſtated above. 
ter the ſfarnte there, is an _ 3 ſederunt, 
N. vember 27; 1 592, in Which the court 
declares, A. That, in time coming, they | 
will judge and decide upon clauſes 1 ir- 
< ritant contained in contracts, tacks, in- 
feftments, bonds, and obligations, pre- 
8 ciſely according to the words and mean 
5 ing of the ſame.“ Such a reſolution, 5 
proper for a court of common law, is in- 
conſiſtent with the nature of a court of e- 
 quity,. The miſtake Was ſoon diſcovered : 


the 


4 
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the act of ſederunt wore out of obſervance; 
and now, for a long time, the court of ſeſ- 
_ ffton has acted as a court of an in this 
as well as in other matters. 


IT % ſtatute to bargain with a 
05 tor for more than the legal intereſt; but 

is not uſury to take a proper wadſet, 
even where the rent of che land exceeds 


te intereſt of the money. For the credi- 


tor who accepts the rent inſtead of intereſt, 
takes upon himſelf the inſolvency of the 
- tenants; and the hazard of this inſolven- 
. however ſmall, ſaves from uſury; 
which confiſts in ſtipulating a yearly ſum 
certain above the legal intereſt. But tho 


ſuch a bargain, where the rent exceeds the 


legal intereſt, is not, ſtrictly ſpeaking, u- 
fury; it is rigorous and oppreſſive, and 
plainly ſpeaks out the want of credit in the 
perſon.) who fubmits to it; upon which ac- 
count, it might be thought | a proper ſub- 
. jet for equity, did we not reflect that all 
wadſets are not lucrative. When ſuch is 
the cafe, what ſhall be the judge's con- 
duct: ? Muſt he give an opinion upon e- 
very wadſet according to its peculiar cir- 
cumſtances? ? or ought he to follow ſome 
„ K 4 0 Tal 
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rule that 1s applicable, to all caſes of the 
kind ? oy The former opens a door to arbi- 
trary proceedings: ;. the latter, fettering 2 
judge, forces him often to. do what: is ma- 
terially unjuſt. Here equity, regarding 
individuals, weighs again weilidh, regard-- 
ing t the whole ſociety. he latter being 
by far che more weighty conſideration, 
derate; and for that reaſon 


re are wadſets te tolerated, even the moſt 


lucrative; for i it is not ſafe to ive a. re- 
| dreſs} in equity. 15 a 1 HE 

This doctrine may be iühaſtrane "Ti A 
different, caſe. A &btor ſtanding . perſo- 
nally bound for payment af the legal inte- 
reſt, is compelled to give an additional 
real ſecurity, by infeft ting the creditor. in 
certain lands, the rent of which is paid 1 in 
coxn, with this proviſo, That the cre- 


editor, if he levy the rents for his pan. 


3 * ment, ſhall not | be ſubjected. to an ac- 
* count, but ſhall hold the rents in liew: 


© of his intereſt. This, from what is ob- 
a above, is not uſury; 3 becauſe the. 


q value of the: corn, however much above 


the intereſt in common years, may poſſibiy 
fall below it. But as the creditor is in all 
ens ſecure of us intereſt, by . . 


P. I. 1. PROTECTING FROM HARM. 77 


debtor bound perſonally, and may often 
draw more than his intereſt by levying 
the rent when corn ſells high; equity will 


relieve againſt the inequality of this bar- 


gain. For here the court may follow a 
general rule, applicable to all caſes of the 


kind, affording a remedy equally complete 


in every caſe; which is, to sblige the cre- 


ditor to account for what he receives more 


than his intereſt, and to 1mpute the ſame 


into his capital. In the caſe of a proper 


wadſet this rule would be unjuſt, becauſe. 
the creditor has a chance of gerting leſs 


than his intereſt, whick ought to be com- 
penſated with ſome benefit beyond the or- 


dinary profit of money: and if the door 


be once opened to an extraordinary bene - 


fit, a preciſe boundary cannot be aſcertain- 


* 


ed between more and leſs. But the coëπẽ 


nant now mentioned is in its very concep- 
tion oppreſſive; and the creditor may juſt- 
ly be deprived of the extraordinary bene- 
fit he draws from it, when he runs no 


5 chanes of getting 15 50 chan the del is inte- 


reſt. 
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tions 


| Pacia contra fidem tabularum nuptialium 
belong to this article. Such private pac- 


%y 
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tions between the bridegroom and his fa- 
ther, contrary to the marriage-articles o- 
penly agreed on, are hurtful' to the wife 
and children; who will therefore be relie- 
ved upon the head of fraud, But the 
"huſband cannot be ſo rieved, becauſe as 
to him there js no fraud: he is relieved 
upon the head of extortion. Every ſuch 
private paction is, by conſtruction of law, 
extorted from him: and the conſtruction 

1s. juſt,” conſidering his. dependent fitua- 
tion; for the fear of lofing his bride, 
ret him not at liberty to refuſe any 
bard terms that may be impoſed by his fa- 
| ther, who ſettles the eſtare upon him. The 

relief granted. to the wife and children up- 
on the head of fraud, comes properly un- 
der the following Wodan; but for the ſake 
connection is unn here. In a 
contract of marriage the eſtate was ſettled 
upon the bridegroom by his father; and 

the bride's portion was taken payable to 
the father, which he accepted for farisfac- 
tion of the debts he owed, and for provi- | 
ſions to his younger children. The ſon 
after ward having privately before the mar- 
riage granted bond for a certain ſum to 
his kather, it was voided at the wife's in- 
5 | ſtance, 
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ſtance, as contra fidem tabularum nuptia- 
lium *, Hugh Campbell of Calder, in the 
marriage-articles of his ſon Sir Alexander, 
became. bound to provide the family-eſtate | 
to him and the heirs-male of the marriage, 
& free of all charge and burden.” He at 
the ſame time privately obtained from his 
ſon a promiſe to grant him a faculty of 
burdening the eſtate with L. 2000 Sterling | 
to his younger children; which promiſe 
Sir Alexander fulfilled after the marriage, 
by granting the faculty upon a narrative 
of the promiſe, and that the marriage- 
articles were in com pliance with the 
bride” s friends, that there might be no 
ſtop to the marriage. In a ſuit againſt 
the heirs of the marriage for payment of 5 
che ſaid ſum, at the inſtance of Hugh's 
5 younger children, in whole favour the la- 
culty was exerciſed, the defendants were 

aſſoilzied, the deed granting the faculty 

being in Hauen pactorum nuptialium F. 

"The following caſes relate to the other 

branch, namely oppreſſion, intitling the 
| huſband to reduce deeds granted by him- 


„ Stair, July 21. 1668, ' Paton contra Paton. | 
+ Feb. 8. 1918; Pollock contra 3 of Calder. 8 
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ſelf. A man, after ſettling his eſtate upon 
his eldeſt fon in that ſon's contract of mar- 
riage, warranting it to be worth 800 
merks of yearly rent, did, before the mar- 
riage, take a diſcharge from his ſon of the 
ſaid gvarrandice. The eſtate ſettled on the 
ſon falling ſhort of the rent warranted, he 
inſiſted in a pfbceſs againſt his farher' s - 
ther repreſentatives for voiding the diſ- 
charge; and the ſame accordingly was 
| voided, as contra  fidem . diſcharge of 
part of the portion. before ſolemnization of 
the marriage, was voided as contra fidem, | 
at the inſtance of the granter himſelf, be- 
cauſe it was taken from him privately, 
without the concurrence of the friends 
whom he had engaged to afliſt him i in the 
marriage-treaty f. In nod, the ſame - 
rule of equity obtains. , It is held, that 
where the ſon, without privity of Lo fa- 
ther or. parent, treating the match, gives 
A bond to refund any part of the portion, 
it is  voidable . Thus the. bridegroom' g 


* Perks Jan: 28. ooh. Moti cüntra Blairs. | 
+ Home, Nov. 22. 1716, Viſcount or Arbuthnot | con- 

tra Moriſca of Preſtongrange. > 
1 1 ON caſes in equity, ROO 92 fee. E. $64; 


* | mother 


SS 
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mother ſurrenders part of her Jointure to 


enable her ſon to make a ſertlement upon 
che bride, and the bride” s father agrees to 
give L. 3000 portion. The bridegroom, 
without privity of his mother, g 


bond to the bride's father, to pay back 


L. 1000 of the portion at the end of ſeven 


years. Decreed, That thé bond ſhall bs 


delivered up, as obtained in fraud of the 
marriage- agreement . On the marriage 
of Sir Henry Chancey's ſon with Sir Ri- 


chard Butler's daughter, it was agreed, 


thar the young couple ſhould have ſo much 


| for preſent maintenance. The fon private- 


| ty agrees with: his father to releaſe part. 
The agreement was ſet aſide, though the 


Irie a man Jie not to cob me; 


Ty Equity will relieve me, by denying action | 
for payment, and by affording me an ac- 


ſon Þþs was urged, gave nothing- but his 
dyn, and might diſpoſe of his preſent 2 
= thxintente as s he rg ff fit 7. * 


tion for recalling the money, if paid. The ; 


- latter action 8, in the Roman law, Moi, 


* 


1 


.  Abridg; caſes i in equity, chap. 1 3. ba. E. 55 2. 
10 1 * * | 
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Codiftio ob injuſtam cauſam. To take mo- 


ney for doing what I am bound to do 


; without i it, muſt be extortion: I hold the 
money fine j uſta e and ought in con- 
ſcience to reſtore it. Thus it is extortion 


for a tutor to take a ſum from his pupil's 
mother for granting a factory to her *. 
And it was found extortion in a man * 


take a bond from one whoſe curator he had 
been, before he NO d deliver up the En, 


ly-wiitings Te 


A butdein of n with. a young bln, 


to have double or treble the ſum lent, af- 
ter the death of his father or other contin- 


gency, is not always ſet aſide in y 
for at that-rate it would be difficy 
5 deal with an heir during the life This 
anceſtor. But if ſuch [bargain appear ve- 
ry unequal, it is ſet aſide, upon payment 
of what was really lent, with- intereſt 4. 
One intitled to an eſtate after the death of 
two tenants. for life, takes L. 350 to pay 

L. 700 when bn; hyes Show. ye ay. 


2 * Durie, — — 5 Feb. aha Muſhet contra Dog. | 
+ Nicolſon, ( furpis cauſa), July 24+ 1634, Home con- 
tra her curators. 


7 Abridg. caſes i in equity, ch. 13. ſet. G. § 1. note, | 
2 
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morrgages the eſtate as a ſecurity. Tho' 
both the tenants for life died within two 
years, yet the bargain being equal, no re- 
lief was given againſt. it . A young 
man, preſumptive heir to an eſtate-tail of 
L. 800 yearly, being caſt off by his father, 
and deſtitute of all means of livelihood, 
made an abſolute conveyance of his re- 
mainder in tail to I. S. and his heirs, up- 
on conſideration of L. 30 paid him in mo- 
ney, and a ſecurity for L. 20 yearly du- 
ring the joint lives of him and his father. 


Though the father lived ten years after 


this tranſaction, and though I. S. would 
; have loſt his money had the heir died du- 
ring his father's life, yet the heir was re- 
lied againſt the conveyance . The 
plaintiff, a young man, who had a narrow 
allowance from his father, on whoſe death 

a a great eſtate was to I to him in 
tail, having, in the year 1675, borrowed 
 L.1000 from the defendant, became bound, 
in caſe he ſurvived his father, to pay the 
defendant L. ooo within a month after 
his father 8 death, with- intereſt ; but that, 


* Abridg. caſes in , | chap 32. bal 15 
t Ibid, 0 1.5 : 
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if he did not outlive his father, the money 


ſhould not be repaid. After the eee 8 
death, which happened anno 1679, tlie 


plaintiff brought his bill upon the head of : 
fraud and extortion, to be relieved of this 


bargain, upon repayment of the ſum bor- 
rowed, with intereſt, The cauſe came firſt 


before the Lord Nottinghame, who de- 
creed the bargain to be effectual. But, 
upon a re- hearing before Lord Chancellor 
Jeffreys, it was inſiſted, That the clauſe 
freeing the plaintiff from the debt if he 


died before his father, made no difference; 
for in all ſuch caſes the debt is loſt of 


courſe, upon predeceaſe of the heir of en- 


tail; and therefore that this clauſe, evi- 


dently contrived to colour a bargain which 


to the defendant. himſelf muſt have ap- 


peared unconſcionable, was in reality a 


circumſtance againſt him. Though in this 


| caſe there was no proof of fraud, nor of 
any practice uſed to draw the plaintiff in- 
to the bargain; yet, becauſe of the uncon- 
ſcionableneſs of the bargain, the plaintiff 
was relieved againſt At. Ia the year 


17 30, the Earl of Peterborou gb, then —_ . 


„ * 


. Yemen 14. Fe contra Pitt. 


i | 


- 2 3 . pe Mordaunt, 


- 
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Mordaunt, granted bond at London, after 
the Engliſh form, to Dr William Aber- 
cromby, bearing, That L. 210 was then 
% advanced to his Lordſhip; and that, if 
he ſhould happen to ſurvive the Earl of 
* Peterborough his grandfather, he was 
to pay L. 840 to the Doctor, two months 
after the Earl's death; and if he, the 
Lord Mordaunt, died in the lifetime of 
the Earl, the obligation was to be void. 
Upon the death of the Earl of Peterbo- 
rough, which happened about five years 
after the date of the bond, an action was 
brought in the court of ſeſſion againſt the 
Lord Mordaunt, now Earl of Peterborough, 
for payment; and the court, upon autho- 
Ra rot the caſe immediately foregoing, un- 
animouſly judged, that the bond ſhould | 
| * ſubſiſt for the ſum actually W 
n che —— 9 ; 


14 ao 13. 746, Dr William Abercromby e contra 1 


SEC T. 


— vir mikn KL, | 
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4 man moved to act e FR br 


intereſt, by frand, decent, or uber arti . 
cial waned 8 


i 


1 ＋ 1s. —ö ou chax a court of common 

law ſeldom interpoſes in any of the 
caſes that come under the ſection imme- 
diately foregoing; and the reaſon is, that 
whether a man be led againſt his own. in- 
tereſt by a violent temptation or by extor- 
tion, there is {till left to him in appearance 
a free choice. But with reſpect - to wml 
matters chat belong to the preſent ſection, 
a man is led blindly againſt his own inte- 
reſt, and has no choice. This ſpecies of 
wrong, therefore, being more flagrant, is 
not neglected by courts of common law. 
It is accordingly laid down as a, general 
rule in the Engliſh law, That without | 
the expreſs proviſion of an act of parlia- 
2 ment, all deceitful practices in defraud- 
_ 1 another of his known right, by 
* means of ſome artful device, contrary 


on | 


Tree 
- Fr n urn n b n 
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to the plain rules of common honeſty, * 
% are condemned by the common law, 
* and puniſhed according to the heinouſ- ' . 
„ neſs of the offence . Thus the cau- 
ſing an illiterate perſon to execute a. deed. 
to his prejudice, by reading 1 it to him in 
words different from thoſe in the deed, is 
a fraud, which a court of common law 
will redreſs, by ſetting the deed aſide. 
The ſame where a woman is deceived to - 
ſubſcribe a warrant of attorney for con- 
feſſing a judgement, underſtanding a, 
writing to be of a different import T. 
ſelling a houſe, it being a lie to N 
that the rent is L. 30 inſtead of L. 20, by 
which the purchaſer is moved to give a 
greater price than the houſe is worth; 
this loſs will be repaired by a court « 2 
common law, though the purchaſer, by 
being more circumſpect, ww have pre- 
vented the loſs. | | 
In general, every covenant procured by 
fraud will be ſet afide in a court of com- 
mon law. But with regard to covenants 
or agreements diſregarded at common law, 
there can be no relief but in a court of e- 


3 New un EROTRR of . vol. 2. p. * 
1 Þ Sid. 431. 


quity. 


b. 
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quity. Thus a policy of inſurance was 
| 5 aſide upon fraud by a bill! in chance- 
5 ry * N 8 

5 We next proceed to enquire, Ae e- 
very deceitful practice to impoſe upon o- 
chers comes under common law. Fraud 


conſiſts in my perſuading a man who has 
confidence i in me, to do an act as for his 


own intereſt, which I know will have. the 


contrary effect. But in whatever manner 


a man be deceived or miſled, yet if he was 


Not deceived by relying. io the friend- 


ſhip and integrity of another, it is not a 


fraud. Fraud therefore implies treachery, 
| without which no artifice nor double deal- 


ing can be termed fraud in a proper ſenſe. 
But there are double-fac'd circumſtances 
without number; and other artful means, 
calculated to deceive, which do not in- 
volve any degree of treachery. Where a 


man is deceived by ſuch artifice, it muſt 


in ſome meaſure be his own fault; and 
byſtanders are more apt to make bil the 


object of their ridicule than of their ſor- 
row: for which reaſon, frauds of this i in- 


ferior nature have been overlooked by 


common law. But as every en to 


* 2. Vamon 206. 


5 


D 


P. I. 1. PROTECTING FROM Hark, 89 


deceive another to his prejudice is crimi- 
nal in conſcience, it is the duty of a court 
of equity to repreſs ſuch deceit, by award- 
ing reparation to the perſon who ſuffers, 
Utility pleads for reparation as well as e- 
quity; for if law were not attentive to 
repreſs deceit in its bud, corruption would 
gain ground, and even the groſſeſt frauds 
would become too ſtubborn for law. It is 
this ſpecies. of deceit, excluding treachery, 
that Lord Coke probably had in his eye &, 

_ when he lays down the following doctrine, 
That all covins, frauds, and deceits, for 
vhich there is no remedy at common law, 
are and were always redreſſed in the court 

of chancery. 

It is mentioned tha that h a covenant 
ited by fraud will be ſet aſide in a 
court of common law; and I now give 
inſtances where a covenant procured: by 
deceit that amounts not to fraud, is ſet a- 

_ fide in a court of equity. A man having 
failed in his trade, compounded with his 
| _ creditors at ſo much per pound, to be paid 
| at a time. certain. Some of the creditors 
refuling to fulfil the agreement, a bill 


4 Iſh $4. | 
Vor. . +7; was 
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was brought by the bankrupt to compel 


a ſpecific. performance. But it appearing 


that he had underhand agreed with ſome 
of his creditors to pay their whole debts, 
in order that they might draw in the reſt 


to a compoſition, the court would not de- 
cree the agreement, but diſmiſſed the 


bill *. A purchaſe made by a merchant 
in the courſe of commerce will be effec- 
tual,” however ſoon his bankruptcy fol - 
3 provided 1 it was his intention by con- 


tinuing in trade to pay the price. But if 


he had bankruptcy in view, and no pro- 
ſpect to pay the price, the bargain, brought 
about by a palpable cheat, will be redu- 
ced in a court of equity, and the ſubject 


be reſtored to the vender! The only thor- 


ny point is, to detect the e of the 
purchaſer to defraud men In the 


caſe of Joſeph Cave 1 che adi 


fraud was confined to three days before 


the ceſſio bonorum; but in that caſe Cave 


the purchaſer was in good credit, till he 


demanded a meeting of his creditors in 
order to ſurrender; his effects to them. O- 


ther circumſtances may concur with in- 


2. Vernon 71. Child con:ra Daabridgy, 
Ob. Did. tit. F raud. 
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ſolvency 


as - 
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ſolvency to enlarge that period. Gilbert 
Barclay merchant in Cromarty was in la- 
bouring circumſtances, and owed much 
more than he was worth, when he made 
a purchaſe of ſalmon from, Mackay of 
Bighouſe; and before delivery ſeveral of 
his creditors praceeded to. execution againſt 
him. A few days after delivery, he made 
over the ſalmon to William Forſyth, an- 
other merchant of the ſame town, in part 
payment of a debt due to Forſyth ; who 
was in the knowledge that Barclay was in 
labouring (circumſtances, and that the 
pride of the ſalmon was not paid. Exe- 
cution thickened more and more upon 
him, and he broke in ten days or a fort- 
night after the ſalmon were delivered to 
Forſyth. From theſe circumſtances the 
court preſumed an intention in Barclay to 
defraud Bighouſe: and -confidering that 
Forſyth's purchafe was not made bona fide, 
they found him liable to pay to Bi an. 
the value of the ſalmon *. - 
Next of other tranſactions. brought a- 
bout by deceitful means. By a marriage 
* Mackay of Bighouſe contra Williany Forſyth mer- 
chant in Cromarty, January 20. 1758. 
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ſartlement A is tenant for life of certain 
mills, remainder to his firſt ſon in tail. 
The fon, knowing of the ſettlement, en- 
courages a perſon, after taking a thirty- 
years leaſe of theſe mills, to lay out a con- 
ſiderable ſum in new buildings, and other 
improvements, intending to take. the be- 
nefit after his. father's. death. This is a 
deceit which juſtice diſcountenances; and 
' therefore it was deereed, that the leſſee 
ſhould enjoy for the reſidue: of the term 
that was current at the father's: death *. 
The defendant on a treaty of marriage for 
his daughter with the plaintiff, ſigned a 
writing comprifing the terms of the agree- 
ment. Deſigning "afterward to get looſe 
from the agreement, he ordered his daugh- 
ter to entice the plaĩntiff to deliver up the 
; lea and then to marry him. She o- 
bey d; and the defendant ſtoed at the 
corner * the ſtreet to ſee them go along 
to be married. The plaintiff x was relieved 
on the- Point -of deceit. A man having a- 
e to: be bound for certain 'proviſions | 
in 186 ſors: contract of marriage, upon a 
T from the ſon to diſcharge the | 


-- 


* * Atvidgemenr caſes in equity, cap. 47. ſet, B. par. 10. 
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fame, which accordingly was done before 
the marriage: and after the marriage, 
money having been lent to the ſon upon 
the faith of the ſaid proviſions: in his con- 
tract; the diſcharge was ſet afide at the 
inſtance of the creditors, as being a de- 
ceitful contrivance between father and ſon 
to entrap them. In a fuit by the indor- 
ſee of a note or ticket, the debtor pleaded 
compenſation upon a note for the equiva- 
lent ſum, granted him by the indorſer, 
bearing the ſame date with that upon 
which the proceſs was founded. The 
court deemed this a deceitful contrivance 
to furnith the indorſer credit; and there» 
fore refuſed to ſuſtain the compenſation f. 
A having an incumbrance upon an e- 
ſtate, is witneſs to a ſubſequent mortgage, 
but conceals his own incumbrance. For 
this wrong his incumbrance ſhall be poſt= . 


poned . To mortgage land as free when 


here is an incumbrance upon it, is a cheat 
in "het borrower F to Fe cheat he" in- 


_ Ster, Kaner 217. 1680, Caddel contra Raith. * 508 


1 Fountainhall, Forbes, 2225 11. 1708, Bundy con · 
tra Kennedy. | 


IF 2 Vera. 151. Clare contra Earl of Bedford, 


cumbrancer N 
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* is acceſſory by eountenancing | 
the mortgage, and ſubſcribing it as a wit- 
neſs. The hurt thus done to the lender 
by putting him off with a lame ſecurity, 
was properly repaired by preferring him 
before the incumbrancer. The following 
caſes are of the 8 kind. A man lends 
his mortgage-deed to the mortgager, to 
enable him to borrow more money. The 
mortgagee being thus in combination with 
the mortgager to deceive the lender, is ac- 
ceſſory to the fraud. And the hurt there- - 
by done was properly repaired by poſtpo- 
ning his mortgage to the incumbrance 
which the lender got for his money . A 
counſel having a ſtatute from 4 which he 
| conceals, adviſes B to lend 4 L. 1000 on a 
mortgage; and draws the mortgage with 
4 * againſt incumbrances. The 
ſtatute was poſtponed to the mortgage f. 
A being about to lend money to Bon a 
mortgage, ſends to inquire. of D, who had 
a prior mortgage, whether he had any in- 
cumbrance on B's eſtate. If it be proved 


chat D denied he had any incumbrence, 85 


* 2 Vow. 720 Ne © contra Ruſſel. 


+ New, abridgement of the on vol. #1 P- 598. Dra- 
per contra . 
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\ his mortgage will be poſtponed *. An e- : 
ſtate being ſettled by marriage-articles u- 
on the children of the marriage, which e- 

ſtate did not belong to the huſband, but 


to his mother: yet ſhe was compelled in 
equity to make good the ſettlement; be- 
cauſe ſhe was preſent when the ſon decla- 
. red that the eſtate was to come to him af- 
ter her death, and becauſe ſhe was alſo 
one of the inſtrumentary witneſſes f. 


Ri s 1 C r. v. 
W bat remedy is applied by a court 1 ae 
"I the e above PTY „ 


'T is proper to be premiſed, het DRE 2 
tions for preventing harm cannot be 
other but prohibitory ; and conſequently 5 
cannot afford opportunity for the interpo- 
ſition of any court of law till the wrong | 
be committed. To reſtore the party inju- 
red to his former ſituation, where that 
method is Fe will be preferred 


I 2 Vern. $54+ Ibbotfon contra Rhodes. te! 
5 + 2 Vern, 150. Hunſdens contra Cheiney, += + 
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as the moſt complete remedy. Thus goods 
ſtolen are reſtored to the owner; and a 
diſpoſition of land procured by fear, or 
undue influence, is voided, in order that 
the diſponer may be reſtored to his pro- 
perty. But it ſeldom happens that there 
is place for a remedy ſo complete :-it holds 
commonly, as expreſſed in the Roman 
law, that fattum infectum fieri nequit ; and 
when that is the caſe, che perſon injured, 
who cannot be reſtored to his former ſi- 
tuation, muſt be contented v n nne 
| in money. | ; | 
The firſt queſtion chat occurs here is, 
Whether in money-reparation, conſequen- 
tial damage can be ſtated. Conſequential 
damage is ſometimes certain, ſometimes 
uncertain. A houſe of mine rented by a 
tenant, is unlawfully demoliſhed: the di- 
rect damage is the loſs of the houſe: the 
conſequential damage is the loſs of the 
rent; which in this caſe is certain, be- 
cauſe the unlawful act neceſſarily reieves 
the tenant from paying rent. Again, a 
man robs me of my horſe: the direct da- 
mage is the horſe loſt to me: the conſe- 
quential damage is the being prevented 
3 making ig by, him; which is not 
2 | certain, 


- # ? 
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certain, becauſe the opportunity of ma- 
king profit ie might have failed me, and 


poſſibly might have been neglected though 


it had offered. In the caſe firſt mention- 


ed, £ the loſs the rent, being certain, 
comes properly under the eſtimation of 


age; and conſequently | will 
ed by a court of common 


7 law. But 1 damage that is 


uncertain, is not always taken into the 
And the reaſon follows. It is 
a ht: - incumbent on the man who 


ion to prove the extent of 


| the damage we ha 8 me which can- 


reſpect to conſequential 


damage, as 6 as uncertain, But as it is 
_ undoubtedly a prejudice to be deprived of 
profit that probably might have been 
85 Wüde; ; the claimant is in equity relieved 


om chis proof, where the direct damage 


is the effect of a criminal act: every pre- 
ſumption is turned againſt the delinquent ; 


ind he is charged 


with every probable ar- 


ticle of profit, unleſs he can give convin- 


cing evidenee that the profit claimed could 
not have been made. And this is con- 


| — For iable to the rules of equity; for as 


the profits are rendered uncertain by a 


"Ig Vor. . J 


* 


of damage. 


98 + PROTECTING: FROM. HARM. | B. . 
Ae act, the e conſequ ences 


— ought- to affect che —— I 


not his r who 6:3 nn t. Here 1: 


/ 


equiey. Ar court: ö — 5 Pan, cannot 


: E but What is neren 
ee lar 


eee. certain by. evidence... A court 


of equity, gin ref zeE to 
turns the u 8 
quent; ane 


plete repar ation to 8 eee * 


Thus, in a ſpuilzie, which is a claim far 
damages f in a civil court founded nt 
violent ab ſtraction of mangahe⸗ goods, 
Profit that might ha made 


horſes carried off, ee eee 5 Ute, 


makes always an article in the eſti Jatior 


he rule is different, eber 
the damage is occaſioned by a culpa 


only; for as there is nothing here to vary | 


the rule of law, uod affirmanti incumbit 


probatio, no article 


of profit will be 


tained but What can be rendered certain 

by evidence. This, it is true, may poſſi- 5 
bly be prejudicial to the perſon Who i „ 
hurt by the culpable act: but humanum et 


rere 35 % it is more eee that he 


_ ſafer : 


5 v. 1. PROTECTING FROM (HARM, 99 


ſuffer ſome Prejudice, chan that men 
| ſhould be terrified from induſtry and acti- 
vity, by a rigorous and vague claim (a). 
This doctrine is eſpouſed by Ulpian * : 
Item Labeo ſeribit, ſi cum vi ventorum 
* navis im pulſa eſſet in funes anchorarum 
5 eker ius et nautæ funes præcidiſſent, ſi 
„ nullo alio modo, niſi præciſis funibus 


* explicare ſe potuit, nullam actionem 


1 „ dandam. Idemque Labeo, et Proculus, 


et circa retia piſcatorum, in quæ navis 
* ineiderat, æſtimarunt. Plane, ſi culpa 
3 nautarum id factum eſſet, lege Aquilia | 
Fs agendum. Sed ubi damni injuria agi- 


tur, ob retia, non piſcium, qui capti 
non ſunt, fieri æſtimationem; cum in- 


786) certum fuerit, an caperentur. 1 Idemque 
et in venatoribus, et in aucupibus prò- 
. bandum. 52" The" following inſtance is 

5 F an — illaſtration BE this doctrine. Se 


. 


"IG? 
2 In ha 3 courts. a common. 4 0 wers i 
no accurate diſtinction made between damage certair 
and uncertain. Damages are taxed by the Jury; . 
who give ſuch damages as in conſcience they think 
| ſufficient to make up the a without having any? 


1 preciſe rule. 4 
ö #1, 29 $3: ad leg. l. 
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— 


pute to one Robes 


ref ho a who. — 
bun at a confidetable charge, and pr 


dovick Grant, who had a depatatiun fron 
his the ee oft his gurifdie ion, gave 
/ ___ orders for ſeizing the ſhip as his proper- 
1 and theſe orders were put in execu 
tion after the ſhip Was refitted by Robert- 
ſon. As ſoon as the miſtake was diſco- 
ered, che ſhip was: redelivered. But Ro- 
bertſon, who loſt, conſiderably. by hs: de- 
lay, brought a pr Celts againit dr Lu 
vick for damages, and obtained 
eree * for a large ſum, to which the « 
damage amounted. It was conf dered. 
that the defendant's ert or was culpable in 
acting raſhly without duly examining the 
Kmits of his juriſdiction, Which might 
3 iave been aſcertained by- inſpecting the 
18 Duke's title on record. But as to the con- 
= = — — een damage, namely, the profits 
85 | Robertſon could have made by "hy" ith, 
I Beese 1. MN” e 5 


bad 


Eng. 
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bad he not been unjuſtly deprive 
poſſeſſion, Which muſt be uncertain, the 
_ court. BASE y  FEJECtEG chat branch © 
2 claim. 5 We e rd W e 
The Havens 1 5 ＋ 1s, Whether In Wen- 
ee damage there he ground in any 
caſe for admitting the pretium 22 201110 
Faulus anſwers, That there is hot 81 
„ ſervum meum occidiſti, non affectiones 
fEſtimandas eſſe puto, (veluti ſi filium 
tuum naturalem quis occiderit, quem 
tu magno emptum velles), ſed quanti 
* omnibus, valeret. Sextus quoque Pedius 
ait, pretia rerum, non ex affectione, nec | 
_ © utilitate ſingulorum, {ed communiter 
« « fungi. Itaque eum, qui filium natura- 
« lem poſſidet, non eo locupletiorem eſſe, 
% quod eum Plurimo, fi alias poſliderer, 
© redempturus. Fuit: nec illum, qui fi- 


— lium alienum poſſideat, nin habere, 


zn eum patri vendere poſſet: in le- 
ge enim Aquilia (damnum) conſequi- 
« myr, et amiſiſſe dicemur, quod aut . 
«  ſequi potuimus, aut erogare cogimur N 
; As this reſponſe is given in general terms, 
without diſtinction of caſes, it muſt be 
| 0 ee as declaratory of the corpinen 


* * 33: ad legs — „C 
by 6 15 Tn hs | 1 law. 
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ain in equi- 
OI 5 is culpable only. But 
chief done intentionally, 
3 the Wind bebe, — in ae co be 
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wh © "what is imperfect & in common law, with 
3 \. relpect to protecting the weak of mind 
© from harming. themſelves. by unequal 


| : © own gd ir 
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5 Ar weakneſs and Ui of ſom 
men make them a fit prey for v4 
Es and deſigning. But as every deed, 
2 Covenant, or tranfaction, procured by un- 
due ſinkluence, comes under the foregoing 
| chapter, the preſent chapter is confined 
A to caſes where equity * individuals 


3 


4 | 155 | who 


74 
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who are not miſled by undue influence, 
from hurting themſelves by their own 
ee and imbecillity. 


will not liſten to a — = ingqualicy 
among majores, ſcientes, et  prudentes ; yer 
| the. weak of mind ought to be excepted; 
| Cad ſuch perſons ought; 10 1 Te uy | 
from commerce, a ad their tranſactions 4 
confined. to what is ſtrictly neceſſary for 
their ſubſiſtence, and well-being. And this, 
18 juſtly confining to the weak of mind 25 
e againſt inequality in bargains, whic 
the Romans, ignorant of comme ce, x nade 
1 817 with reſpect to every perſon, Ab oe. 
II begin with deeds. granted by. perſons | 
under age, who cannot be fſuppole: . 
| ; ture in Judgement, A reducti JN upon. the 
head of. minority and leſion, unknown in 
the common law, is an action ſuſtained 
by a court of equity for ſetting aſide any 
E tranſaction done during nonage. 
inequality ought not to be regarded 


in FY deed. that proceeds from 8 virtuous : 
and rational motive, which would be a 
laudable deed in one of full age. 1 give 5 
the following examples. A young man 
5 under age, having no means of his own, 

1 18 


* 5 8 J %- 
: 2 
\ 83 8 B. 1 1 , 
4 Ce. Ss „ 
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third caſe. A man of ati opu ent fo 
denly. „leaving a numerous family b 


of children, all of the female 
out making proyiſions for chem. A cela- 


* 
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omiſſion by givin g ſuitable proviſions, 
but dies under age. A court of equity 

would deviate from the ſpirit of its inſti- 
tution, if it ſhould authoriſe a reduction 
of ſuch proviſions by the granter's heir, 
upon the head of minority and leſion. 
For a rational and laudable deed never can 
be lefion in any proper ſenſe. 

The ſame doctrine is applicable to thoſe | 
who have a natural imbecillity which con- 
tinues for life. A tranſaction made by 
ſach a perſon is hot voided. by a court of 
equity, unleſs it appear irrational and the 
effect of imbecillity. Where this is the 
caſe, it becomes indeed neceſſary that the 
court interpoſe, though there can be no 

general rule for direction. | 

The protection afforded by equity to o the | 
weak in mind, is extended to fave them 
from hurting themſelves by irrational ſet- 
tlements. The opinions of men with re- 

ſpect to the management of affairs and the 
exerciſing acts of property, are no leſs va- 
Tious than their faces: and as the world 
is ſeldom a greed about what is rational 
and irrational in ſuch matters, there can 
be no rule for reſtraining the ſettlements 


Wie of thoſe who are not remarkably weak, 


Vor. I. & 
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unleſs ſuch ſettlements be not only irratio- 
nal but abſurd. But as the weak and fa- 


cile are protected againſt unequal bar- 
gains, there is the ſame reaſon for their 


being protected againſt abſurd ſettlements. | 
Take the following example. In a proceſs 
at the inſtance of a brother next of kin, 


THR. IS EEE 


for voiding a teſtament made by his de- 
ceaſed ſiſter in favour of a ſtranger; it 
came out upon proof, that, ſome time be- 


fore making the teſtament, the teſtatrix, 
being ſeized with madneſs, was locked 


up; and thac not long after making 


the teſtament her madneſs recurred, and 
continued rill her death; that at the time 


of the teſtament the was in a wavering 
ſtate, ſometimes better, ſometimes worſe; 
in ſome inſtances rational, in-others little 


better than delirious, never ꝑerfectly ſound 


of mind. In particular, it appeared from 
the proof, that when in better health, ſhe 
expreſſed much affection for her brother 
the purſuer; but that, when the diſeaſe 


was more upon her, ſhe appeared to have 


ſome grudge or reſentment at him with- 
out any cauſe. The teſtament was holo- 


gragh; and the ſtroll ſhe Copied was fur- 


7 miled 1 che defendant, in whoſe favour 


"AY 
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the teſtament was made, who bad ready 
acceſs to her at all times, while her brother : 
lived at:a diſtance: In reaſoning it was 
yielded, that the woman was capable of 
making a teſtament, and that the teſta- 
men challenged might be effectual at com- 
mon law. But then it was urged, That 
though a teſtament made in the condition 
of mind above deſeribed, preferring one 
relation before another, a ſon before a fa- 
ther, or a ſiſter before a brother, might be 
ſupported in equity as well as at common 
law; yet that the teſtament in queſtion, 
| procenting not from rational views, but 
from a diſeaſed mind occaſidning a cauſe- 
leſs reſentment againfl the purſuer, ought 
not to be ſupported in equity, being a 
deed which the teſtatrix herſelf muſt have 
been aſhamed of had ſhe recovered health. 
Weight alſo was laid upon the following 
circumſtance, That the teſtament was made 
remotis arbitris, and kept ſecret; which 
ſhowed. the defendant's conſciouſi SER that 
the teſtatrix would have been eaſily divert= 
ed by her friends. from making ſo 1 irratio- 
il a ſettlement. In this view, it was 


cConſidered as a wrong in him to take from 


| her, 1 in theſe circumſtances, an irrational 
deni | Q 2 5 deed; 
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N | the Introduction there was occaſion 


C24 


| ve, that the virtue of bene vo- 
EE: lake; is. 1 various connections converted 
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into a duty; and that duties of this kind, 
being neglected by the common law, are 
enforced by a court of equity. This opens 
a wide field of equity, boundleſs in ap- 
pearance, and which would be ſo in 
reality as well as in appearance, were | 
it not for one circumſtance, That the 
duty of benevolence is much more li- 
mited than the virtue. The virtue of 
benevolence may be exerciſed, in a great 
variety of good offices: it tends often to 
make additions to the poſitive happineſs 

of others, as well as to relieve them from 
diſtreſs or want. But abſtracting from 

paſiti ve engagement, the duty of benevo- 
lence is, with reſpect to pecumary intereſt, 
confined to the latter. No connection, no 
fituation, nor circumſtance, makes it my 

duty to enlarge the eſtate of any perſon 

who has already a ſufficiency, or to make 

"him locupletior, as termed in the Roman law. 

For even in the ſtricteſt of all connections, 

chat of parent and child, I feel not that 
„ conſcience or in duty bound, to do 
moore than to make my children independ- 

| ent, ſo as to preſerve them from want 05 
oe (a) This eiae is illuſtrated in a the plowing 


caſe. Mary Scat, 8 of Scot of Highcheſter, 
having, 
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3 beyand de left upon . parental, z 
Neither doth. gratitude Li it my- duty to 
enrich my benefactor, but only to aid and | 
75 ſupport him when any ſort of diſtreſs or 
want calls for help. "A favour. is indeed 
ſcarce felt to be ſuch, but when it prevents; 
. or relieves from harm; We e natu- | 
F- | | rally is recurned 3 in kind. W Nb 
5 * | Hers 
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1, by oticky teh” been e to 
indigence, was alimented by her mother Lady Mary 
Drummond, at the rate of L. 20 yearly, . Lady Ma- 
ry at the approach of death, ſettled all her effects 
upon Mary Sharp, her daughter of another mar- 
riage, taking no other notice of her daughter Mary 
Scot, but the recommending her to the charity of 
Mary Sharp. After the mother's death, Mary Scot 
| = brought a proceſs for aliment againſt; hex. ſiſter Ma- 
5 Ok ry Sharp, founded chiefly on the ſaid recommenda- 7 
tion. A proof was taken of the extent of the ef- 
fects contained in the ſettlement ta the defendant, / 
which amounted to about L. 300 Sterling. No ac- 
tion, either in law: or equity, could be founded on 
the recommendatign, very different in its nature 
from an obligation or a burden. But it was ſtared, .. | 
2 that the purſuer, being very young when her father © 
=_— died was educated by her b to no buſineſs _ 8 N 


* to the. court, that though. the patria ng is ſuch, 9 
3 that a peer may breed his ſon a cobler, and after 
fettling him in bufineſs with a competent ſtock, is 

relieved from all further ent vet if a ſon be 

| bred. 
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Heere is a clear circumſcription of equi- 
ty, as far as concerns the preſent chapter. 
A court of equity cannot force one man, 
whether by his labour or money, to add 
to the riches of another; becauſe, abſtract- 
ing from a promiſe, no connection makes 
this a duty. What then is left for a court 
of equity, is, in certain circumſtances, to 
compel perſons to ſave from miſchief thoſe 
they are connected with, or to relieve them 
from want or diſtreſs. Benevolence in this 
caſe is a ſtrong impulſe to afford relief; 
and in this caſe benevolence, aſſuming t 
namie e of Pity or compels ion, is by'a law in 
. as a ö without being inſtructed i in any 
art that can gain him a farthing, he is intitled to be 
alimented for life; for otherwiſe a palpable abſur- 
dity will follow, That a man may ſtarve his ſon, or 
leave him to want or beggary. Thus, Lady Mary 
Drummond, breeding her daughter to no buſineſs, 
was by the law of nature bound to aliment her for 
life, or at leaſt till ſhe ſhould be otherwiſe provided; 
and the purſuer therefore being a creditor for this 
aliment, has a good action againſt her mother's re- 
preſentatives. The court accordingly found the 
purſuer intitled to an aliment of L. 12 Sterling year- 
ly, and decerned againſt the defendant for the 


: ſame. — 8th e 4759. . Scot contra OE: 
Sharp. ©. i 


— 


| 


n ee e Hf 


our nature made a poſitive duty. In all 
other caſes, benevolence is à virtue only, 


| not a duty: nne to our own. 


choice; and: the neglect not puniſhed, 
though the practice. is e by 


of our nature, a beautiful final cauſe is vi- 
fible : che benevolence of man, by want 
of ability, is confined within narrow 
bounds; and in order to make the moſt. 
of that ſlender power he has of doing 


good, it is wiſely directed where it is the 


moſt Ae eee to en _— from 
diſtreſs. . 


It appears qo; Oats A wand reſpect 


”"—_ duty of ferving others, is not — 


OY 18 eee e within ſtill 2 
bounds; for compaſſion, though a natural 
duty, is not adopted in jits utmoſt extent 
by courts of equity. In many caſes, this 
duty is too vague and undetermined to be 


reached by human laws; and a Court, of 


equity pretends not to interpoſe, but where 


the duty, being clear and en can be 


brought under general rules. Some of 


the connections that occaſion dar ſo pre- 


"Yau the Totrodultion,!' 


1 er ho 


the ſatisfaQtion i it affords. In this branch 
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eiſe 1 ſhall pr cee 
myſelf” to thoſe-that' are in ſome meaſure 


and child, require. little or no elueidation. 


Though all the duties of this kind that 


to the principle « of juſtice ; they may how- 


connections that make benevolence a duty 


* 


to handle, Tonfindng- 


ed in eircumſtances; for the more 
ſimple connections, ſuch as thar of parent 


are enforced by a court of equity, belong 


ever be divided into different claſſes. The 
preſent chapter is accordingly divided in- . 
to two ſections. In the firſt are handled 


when not prej judicial to our intereſt. In 


malte Benevolence a duty even againſt our 
intereſt” ''' Theſe connections are diſtin- 
guiſhable from each other ſo clearly, as to 
event any confuſion of ideas; and the ; 
bregöing order is choſen, that we may 
— Fe 8 1 "from che Ae, to che | 


de ve "thoſe PR whom ke is con- 
: 1 'requires not 40) extraordinary 


, any light connection 
na Ke this a duty, and there- 
Qions ' are frft' Wiſe 
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make it our ns to beſtow upon anther 
any part of our ſubſtance. Self- intereſt 18 
not to be overcome but by connections of 
the moſt intimate kind, cha eee 
are placed Ia in er. „Din tt 
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PH E. 8 1 ſhall firſt ks fo oa 
5 conſideration, is, that which ſubſiſts 
between a creditor and a cautioner. The 
nature of this engagement demands bene- 
volence on the part of the creditor. The 
cautioner, when he pays the debt, ſuffers 
| loſs by the act of the creditor, though not 
by his fault; and the creditor will find 
himſelf bound in humanity, as far as con- 
fiſtent with his own, intereſt, to aſſiſt the 
cautioner in operating his relief againſt 
the principal debtor. He ought ; in parti- 
cular to convey, to the, cautioner, , the bond 
with the execution. done upon it, in order 
that the cautioner NAY. the more ſpeedily 
5 4 obtain 


E * 
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obtain teller from the principal. The law,. 
f favouring this moral act, conſiders the m 
ney delivered to the creditor, not as pay- 
ment, but as a valuable conſideration for 
aſſigning his debt and execution to the 
cautioner. I cannot explain this better 
than in the words of Papinian, the moſt e- 
minent of all the writers on the Roman 
law : Cum poſſeſſor unus, expediendi 
2 e e cauſa, tributorum jure convent- 
retur; adverſus cæteros, quorum æque 
4 pda tenentur, ei, qui conventus eſt, 
actiones a fiſco præſtantur: Þ ſcilicet ut 
omnes pro modo prædiorum pecuniam 
ea tributi cbnferant: nec inmtiliter actio- 
nes præſtantur tametſi fiſcus pecuniam 
4 ſuam reciperaverit, quia nominum ven- 
ditorum pretium acceptum videtur *. 
N From which conſideration it follows, that 
this aſſignment may be demanded and 
granted exipoſt facto, if the Preca ation be 
: omitted when the money is paid. 18 
From this connection it alſo Pllovs, 
Thur the creditor is bound to convey to the 
caurioner every ſeparate ſecurity he has for 
che de debt; and er chat if che cre- 


N 1 
: -*$- $a 7 +1 3 . . * #4 N= 3 
. De "0 3 
4 c; * 1 4 2 , I # FÞ 3&9 * / * 424 4 Ho TG F 8 SM 
MA. " © 4x : 4 *%.% Ko p N , 
GHAW FE 2 | ditor 
* 


| 


3 
N 
5 
145 
14 
174 
In 
} 
1 
1 9 
1 
— t a 1 
199 
7 
« 4 $ 
Mt 
N. 
4 226 
2008 
* 
17 
«1 38 
MM 
4 
ab 
33 
SE | 
©? XY 
1. 
: [2 
1 
45 
3} I 
7 
1 
1 
1. 
. * 
1 
1 
18 
Ky 
"DY's Vo 
eo 
1 
* 
. 
. 
a Arg 
1 
, 
5 1 9 
17 
A . 
me 
WE 
544 a 
9 
1 
. 8 
1 
$40 
3 
eas 
„ 
Tis 
* 6.7 
+ 
2733 
* x 
Bet 4 4 C 
8 „ 
1 


we. 3 1 
N 
8. 
1 7 
SI 
1 
Thx 
KN * 
* f 
Fe 
MM. 4% 
7.08 
N ; 
» 
KS ©: 
1 5 
* 
N 
* 1 
bY : 
6730 
354 
574 
BE 
i 
77 
2 3+ 
0 
ut 
* 
; 


2 * beet os - AGES x a 3 * 
— bi 18 a 1 n 4 
SS — 9 +» 8 N 2 add. - N 
ro 4 : — 5 8 — 
e S ANN TT ERIE 8 >. 
2 6 ” = 
—— * * . u — — DO — 


2 2 . 
Ar AS N 4 G 
- ex 
—_ — — — x: — 
- — 


Jas eee ee . 


ditor diſcharge or paſs 3 his ſeparate ſe- 
cuxity, the cautioner, as far as he ſuffers 
thereby, hath an HOP; in wit ogainſ 
payment. 8 

I muſt ke: e e that hows 
are many deciſions of the court of ſeſlion, 
declaring the creditor not bound to grant 
the aſſignment firſt mentioned, Theſe de- 
ciſions, remote in point of time, will not 
be much regarded; becauſe the rules of e- 
quity lay formerly in greater obſcurity 
than at preſent. And there i is an additio- 
nah reaſon for diſregarding them, that they 
are not conſiſtent with others relating to 
the ſame ſubject. If it be laid down as a 
rule, That: the creditor is not bound ta aſ- 
_Gga his bond ang. execution. it ought to 
follow, that neither is he bound to aſſign 
any ſeparate ſecurity : if it be mat his du- 
ty to ſerve the cautioner in the one caſe, it 
cannot be his duty to ſerve him in che o- 
ther. And yet it is a rule eſtabliſhed in 
| this court, That the cautioner, making 
payment of the debt, is | intitled-ro ever: 3 
ſeparate ſecurity of wh ich the creditor. is 
poſſeſſed. One is at no; loſs to diſcover the 
cauſe of this diſcrepancy: .when the que- 
ö 188 is about a. ep ene Weuritß upon 
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which the cautioner's relief may wholly 
depend, the principle of equity makes a 
ſtrong impreſſion: its impreſſion is 113 ghter 
when the queſtion. is only about aſſigning 
the bond, which has no other effect bur to 
ſave a proceſs... 5 
It is of the greater conſequence to Yertle 
with preciſion, the equitable rule that go- 
verns queſtions between the creditor and 
cautioner, becauſe upon it depends, in my 
apprehenſion, the mutual relief between 
co-cautioners. Of two cautioners bound 
for the ſame debt at different times and in 
different deeds, one pays the debt upon a 
diſcharge. without. an aſſignment: where 
is the legal foundation that intitles this 
man to claim the half from his fellow 
cautioner? The being bound in different 
deeds, affords no place for, ſuppoſing an 
implied ſtipulation of mutual relief : nay, 
| ſuppoſing} them bound in the ſame deed, 
we are not from that ſingle circumſtance to 
imply a mutual conſent for relief, but ra- 
ther the contrary when the clauſe of mu- 
tual. relief is omitted; for; in general, 
when an obvious . is left out of a 
in it is natural to aſcribe the omiſſion 
oe deſign, rather than to  forgetfulneſs, 
The 


18 Dor or © B. 1. 


The principal debtor is ex mandato end 
to relieve all his cautioners: : but there 18 


no medium at common law, by which one 
cautioner can demand relief from another. 


And with reſpect to equity, the connection 
of being bound for payment of the ſame 
debt, is too ſlight to intitle that cautioner 


who pays the whole debt, to be indemni- 


fied in part out of the goods of his fellow. 
If appears then, that the claim of mutual 
7 relief among co-ciutioners, can have no 

foundation other than the obligation upon 


the creditor to aſſign upon payment. This 


alignment in the caſe of a fingle cautioner 
muſt be total; in the caſe of ſeveral muſt 
be pf rate; besaüiſe the ere itor is a woo 
17 connected with each of them. ol 
| NE difficulty | is, that at this rate, 
no mutual relief unleſs an ange ent be 
actually given. But this difficulty 1s eaſi- 
Iy firmounted. We _ ſeen above, 

fuch alignment may b gra 
| fatto": : hence it is the ers of the ereditor 
to grant the aſſignment” at whatever time 


demanded ; and if the * 


fractory, the Jaw will inter poſe to hold an 


alignment as granted, becauſe it ought to 
a de * And this bapplerory or im 
95 plied 


4 
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plied legal aſſignment, is the true founda- 
tion of the mutual relief among co- cau- 
tioners, which obtains both in Scotland 
and England. 3's 0 

Utility concurs to ſupport · tis equitable 
claim: no ſituation with regard to law 
would be attended with more pernicious: 
conſequences, than to permit a creditor to 
oppreſs one cautioner and relieve others: 


judges ought to be jealous of ſuch arbi- 


trary powers, which will generally be di- 
rected by bad moti ves; often by reſent- 
ment, and, which 3 18 till worſe, more often 
by avarice. It is happy therefore for man- 
kind, that two different principles coincide 
in matters of this kind, to put chem upon 
a juſt and ſalutary footing. 


The creditor, as has been 950 bad 


bound to all the cautioners equally, can 
not legally give an aſſignment to one of 


them in ſuch terms as to intitle him to 
2 the whole from the other caution- 
In what terms then ought the aſſign- 


ok to be granted? or when granted 


without limitation, what effect ought it 
to have in equity? This is a queſtion of 


ſome ſubtilty. To permit the aſſignee to 


demand the whole from any ſingle cau- 
tioner, 
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tioner, deducting only his own part of the 
debt, is unequal ; becauſe it evidently - 
gives the aſſignee an advantage over his 
Co-cautioners. On the other hand, the 
| aſſignee i is in a worſe ſituation than any o- 
ther of them, if he muſt ſubmit to take 
each of them ſeparately his propor- 
tion Kor the debt: upon this plan, the cau- 
tioner who pays the debt, is forc dito run 
the circuit of all his co-cautioners; and if 
one or two prove inſolvent, he moſt re- 
new the ſuit againſt the reſt, to make up 
the proportions of thoſe who are deficient. 
To preſerve therefore a real equ ality a- 
mong the cautioners, every one of them 
againſt whom relief is claimed, ought to 
bear an equal proportion with the aſſignee. 
To explain this rule, I ſuppoſe ſix cau- 
tioners bound in a bond for ſix hundred 
pounds. The firſt paying che debt, is in- 
titled to claim the half from the fecond, 
who ought to be equally burdened with 
the firſt, When the firſt and ſecond again 
attack the third, they have a claim againſt 
him each for a hundred pounds ; ; which 
reſolves in laying the burden of two hun- 
dred pounds upon each; — and ſo on till 
the whole cautioners be diſcuſſed. * This 
2 „ method 
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method not only preſerves equality, but a- 
doids after-reckonings in caſe of inſolven- 
ey. 4 | 
So far clear when relief can be directly ; 
obtained. But what if the aſſignee be put 
to the trouble of adjudging for his relief? 
In that caſe, the aſſignment is a legal title 
' to lead an adjudication for the whole debt. 
Equity is ſatisfied, if no more be actually 
drawn out of the eſtate of any of the co- 
cautioners, than what that co- cautioner 18 
bound to contribute as above. And in 
leading the adjudication, not even the ad- 
judger's own proportion of the debt ought 
to be deducted: it is a benefit to the other 
cautioners that the ſecurity be as extenſive 
as poſſible; for it intitles che adjudger to a 
greater proportion of the ſubject or price, 
in competition with extraneous creditors. 
The ſame principles and concluſions are 
equally applicable to corre: debendi, where 
a number of debtors are bound conjunctly 
and ſeverally to one creditor. Equity re- 
quires the utmoſt impartiality in him to 
his debtors : if for his own eaſe he take 
the whole from one, he is bound to grant 
an aſſignment preciſely as in the caſe of 
co-cautioners, Utility joins with equity 
Vol.. I. AQ: _ 
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to enforce this PEEK And it . 
no difference whether the correi debendi be 
bound for a civil debt, or be bound ex de- 
licto; for in both caſes equally it is che 
duty of the creditor to act impartially, and 
in both caſes equally N requires im- 
partiality. „ 3 
Another connection, . 3 ame nature 
with. the former, is that between one cre- 
| ditor who is infeft in two different tene- 
ments for his ſecurity, and another credi- 
tor who hath an infeftment on one of the 
renements, of * later date. Here the. two 
creditors. are connected, by having the 
ſame debtor, and a ſecurity upon the ſame 
fubject. Hence it follows, as in the for- 
mer caſe, that if it be the will of the pre- 
ferable creditor. to draw. his whole, pay- 
| ment out of that ſubject in which the o- 
ther creditor is infeft, the latter for his 
| relief 3 is intitled to have the preferable ſe; 
curity aſligned to him: which can be done 
upon the conſtruction above mentioned; 
for the — recovered by the N 
creditor out of the ſubject on which the 
other creditor is alſo infeft, is juſtly un- 
: derſtood to be advanced by the latter, be- 
ing a ſum which he was intitled to, and 
muſt 
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»muſt have drawn had not the preferable - 


creditor intervened; and this ſum is held 
to be the purchaſe- money of the convey- 


ance. This conſtruction, preſerving the 


preferable debt entire in the perſon of the 
ſecond creditor, intitles him to draw pay- 


e of that debt out of the other tene- 


ment. By this equitable conſtruction; 


mitters are reſtored to the ſame ſtate as if 


the firſt creditor had drawn his payment 
out of the ſeparate ſubject, leaving the - 
ther entire for payment of the ſecond cre- 
ditor. Utility alſo concurs to 6 ſupport this 
equitable clin” © 

It is ſcarce neceſſary here to obſerve, 
that a ſuppoſed conveyance, ſufficient as 
above mentioned to found a claim of re- 
lief among co-cautioners, will not anſwer 
in the preſent caſe. In order to found an 
execution againſt land, there muſt be an 
infeftment; and this infeftment muſt be 
. conveyed to the perſon who demands exe- 
cution. Any juſt or equitable conſidera- 


tion may be ſufficient to found a perſonal 


action; but even perſonal execution can- 


not proceed without a formal warrant, and 


Ni leſs real execution, 
= But now, race it to be he ry: of 
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the preferable creditor. to aſſign, the que- 
ſtion is, To what extent. Whether ought 
the aſſignment ta,chave- a total effect, or 
only to put the diſappointed creditor in 
the ſame ſituation as if the preferable cre- 
ditor had drawn his payment proportional- 
1y out of both ſubjects? It will be made 
ppear by and by, chat the aſſignment 
muſt be confined to the latter effect in the 
| caſe of two ſecondary creditors. But there 
is no equity to limit the aſſignment in 
this manner, where chere is no intereſt in 
oppoſition but chat of the debtor. He has 
no equitable intereſt to oppoſe a total aſ- 
ſignment; and the ſeeond creditor has an 
equitable claim to all the aid the firſt cre- 
ditor can afford hum, 
The rules of equity muſt be the fac 
in every country where law is cultivated. 
By the practice in England , if the credi- 
tors ſweep away the perſonal eſtate, the 
real eſtate will be charged for payment of 
the jegacies. In this caſe, the legatees 
need no aſſignment ta found their equita- 
ble claim againſt che heir who ſucceeds 1 
the nee, .; .. «, 
We proceed to another e Gig which, 


*'2 Chancery Caſes 4, | WE 
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is that between the preferable creditor in- 
| feft in both tenements, and two ſeconda- 
ry creditors, one infeft in one of the te- 
nements, and one in the other. The du- 
ty of the preferable or catholic creditor, 
with relation to. theſe ſecondary creditors, 
cannot be. doubtful conſidering what is 
ſaid above. Equity as well as expediency 
bars him from arbitrary meaſures. He is 
equally connected with his two fellow- 
creditors, and he muſt act impartially be- 
tween them. The equitable meaſure is, 
to draw his payment proportionally out of 
both tenements; but if, for his own eaſe 
or conveniency, he chuſe to draw the 
whole out of one, the poſtponed creditor 
is intitled to an aſſignment; not indeed 
total, which would be an arbitrary act, 
but proportional, ſo as to intitle him to 
draw out of the other ſubject, what he 
would have drawn out of his own, had 
the preferable creditor drawn proportional- 
ly out of both ſubjects. I need ſcarce 
mention, that the ſame rule which obtains 
in the caſe of ſecondary creditors, muſt e- 
qually obtain among purchaſers of differ- 
ent parcels of land, which before the pur- 
chaſe were 3 in cumulo burdened with an 

iafeftmene 5 
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Wfeftibeit of annualrent. A man grants 


A rent; charge out of all his lands, and af- 
| terward ſells them by parcels to diverſe 


perſons : : the grantee of the rent-charge = 


levies his whole rent from one of theſe 


purchaſers : this purchaſer ſhall be eaſed 
in equity by a ny: wok” the reſt | 


of the purchaſers *. 


A caſe connected with chat laſt handled; 


will throw light upon the preſent ſubject. 


Let it be ſuppoſed, that the catholic or 


preferable creditor purchaſes one of the 
gag debts : will this vary the rule of 
equity This purchaſe in itſelf lawful, 
is not red! by any ſtatute, and there- 
fore muſt have its effect? The connection 
here between tlie creditors is by no means 
fo intimate; 'as to oblige * any one of them, 
at the expence of his own intereſt, to ſerve 
the others. There is no rule i in equity to 
bar the catholic creditor from drawing full 
payment of the ſecondary debt out of the 
| tenement which it burdens,” reſerving” his 
catholic debt to be made effectual out of the 
ocher tenement; though of conſequence 


the ſecondary creditor port that” tenement 
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is totally diſappointed, This ſecondary _ 
creditor has no claim for an aſſignment, 
total or partial, when the intereſt of che 
catholic creditor ſtands 3 in oppoſition. Bur 
here che connection among the parties 
muſt, in my apprehenſion, have the fol- 
Ew equitable operation, that the ca- 
tholic creditor, by virtue of his. purchaſe, 
cannot draw i more than' the ſum he paid 


for 1 . Equity 1 in this caſe will not allow | 


the one to profit by the other's loſs. But 

a hint here muſt ſuffice; becauſe the point 

belongs more properly to another head. 
The following 1 

| principle above laid down. The huſband, 

on the marriage, charged che lands Wh 

a.rEnt-charge for a jointure to his wife, 


4.1 
and afterward deviſed part of theſe lands 
to the wife. After the huſband' s death, 
the heir prayed that the lands deviſed to 
the wife might bear their proportion of 
the rent- charge : the bill was diſmiſſed, 


| becauſe the grantee of the rent- charge may | 


diſtrain 1 in all or any part of the lands for 
her rent; and chere 18 no emity | to abridge 
her remedy * 
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Cie the ratkolic tis after the exiſt- 
ence of both ſecondary debts, renounce 
his infeftment with reſpect to one of the 
tenements, which makes a clear fund for 
the ſecondary creditor ſecured upon that 
tenement ; ſuch renunciation ought to 
have no effect ! in equity againſt the other 
ſecondary creditor, becauſe it is an arbi- 
trary deed, and a direct breach of that 
ety which the catholic creditor is 
bound to obſerve with relation to the. ſe- 
condary creditors. It is in effect the ſame 
with granting a total aſſignment to one 
of the nr pe creditors againſt. the ay 
may... 
1n every one of the cafes mentioned, the 
catholic creditor is equally connected Ra 
each of the ſecondary creditors, and upon 
that account is bound to act impartially 
between them. But this rule of equity 
cannot take place where the connections 
are unequal. It holds here as among 
blood- relations: thoſe who are neareſt ta- 
me, are intitled to a preference in my fa- 
vour. The following cafe will be a ſuffi- 
_ cient illuſtration. - A man takes a bond of 


borrowed money with a cautioner; ob- 


tains afterward an infeftment from the 
i - principal 


\ 
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principal debtor as an additional ſecurity; _ 
and laſt of all, another creditor for his ſe- 
curity obtains infeftment upon the ſame 
ſubject. Here the firſt-mentioned credi- 
tor has two different means for obtaining 
payment: he may apply to the cautioner, 
ror he may apply to the land in which he 
is infeft, He proceeds to execution againſt 
the land, by which he cuts out the fads 
creditor. Is he bound to grant an aſſign- 
ment ty the ſecond creditor againſt the 
cautioner; total or partial? The ſecond 
creditor is in this/ caſe not intitled to de- 
mand an aſſignment: on the contrary, the 
preferable creditor, taking payment from 
the cautioner, is bound to give him a to- 
tal aſlignment ; becauſe he is more inti- 
mately connected with the cautioner than 
+ with the ſecond creditor. A cautionary 
engagement is an act of pure benevolence 
and when a creditor lays hold of this en- 
gagement to oblige one man to pay ano- 
ther's debt, this connection makes it evi- 
dently the duty of rhe cteditor to aid the 
cautioner with an aſſignment, in order to 
repair his loſs; and it proceeds from the 
ſame er of connection, that, as a- 
bove mentioned, he is obliged to include 
Voll. 5 1 
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in this aſſignment every ſeparate ſecurity 
he has for the debt. It is his duty accor- 
dingly to convey to the cautioner the real 
ſecurity he got from the principal debtor. 
Nor is the intereſt of the ſecond creditor 
regarded in oppoſition; for he is no other : 
way connected with the preferable credi- 
tor, but by being both of them creditors 
to the ſame perſon, and both of them in- 
feft on the ſame ſubject for ſecurity. | 
A queſtion of great importance that has 
1 frequently been debated in the court of 
ſeſſion, appears to depend upon the prin- 
ciples above ſet forth. The queſtion is, 
Whether a tenant in tail be bound to ex- 
tinguiſh the annual burdens ariſing during 
his poſſeſſion, ſo as to tranſmit” to the 
heirs of entail the eſtate in as good con- 
dition as when he received it. To treat 
this queſtion accurately, we muſt begin 
with conſidering how the common law 
ſtands. With reſpect to feu- duties, ceſs, 
and teind, theſe are debita fructuum, and 
at common law afford an action for pay- 
ment againſt every perſon who levies the 
rents, and againſt a tenant in tail in parti- 
cular. But this is not the caſe of the en- 
to iler's perſonal debts, which burden the 
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heirs,. oC entail perſonally, but not the 
fruits. Let us conſider what that differ- 
ence, will produce. An heir in a fee-fimple 
is liable to the debts of his predeceſſor, 
and every heir is {9 liable ſucceſſively. But 
this obligation reſpects the creditors: only; 
and affords no relief to one heir againſt 
another either for principal or - intereſt. 
Does an entail make a difference at com- 
mon law? A tenant in tail poſleſſes the 
rents: but theſe rents are his property, 
juſt as much as if the eſtate were a fee- 
| ſimple; and the conſuming rents belong 
ing to himſelf, cannot ſubject him as te- 
nant in tail more than if his eſtate were a 
fee-ſimple. Hence it appears clear, that 
at common "> a tenant in tail is not 
bound to relieve. the heirs of entail of any | 
growing burden, unleſs what is a debitum 
Fructuum. 

A court of equity, leſs confined than a 
court of common law, finds this caſe re- 
ſolvable i into one above determined, name 
ly, that of correi debendi, where ſeveral. 
debtors are conjunRly, bound for payment 
of one debt. There is no difference be- 
tween correi debendi and heirs of entail, but 
chat the former are all of them liable at 
A: the 
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the * time, the latter ouly ſucceſtively ; ; 
which makes na difference either in equi- 
ty or in expediency, the fame impartiality.- 
being required of the creditor with reſpect 
to both. Whale the debt ſubſiſts, the cre- 
 ditor is bound to lay the burden of his 
intereſt upon each heir equally; conſe- 
quently each heir is bound to pay the in- 
| tereſt that ariſes during his time. And if- 
the principal be demanded, the heir who 
pays is only intitled to an aſſignment of 
the principal ſum, and of the intereſt that 
ſhall ariſe after his own death. This rule 
accordingly obtains in. England, as, where 
a proprietor of land, a er charguüg it with 
a ſum of money, deyiſes it to one for life 
remainder to another in fee. Equity will 
compel the tenant for kfe to pay the arrears | 
due on the rent-charge, that _ may og 
fall upon the remainder- man kx. | 
A tenant by curteſy is, like a tenant * | 
rail, bound to extinguiſh the c current bur- 
gens. The curteſy -1 1s. eſtabliſhed by cus 
ſtomary law; anda court of equity is in- 
ritled to fopply; defect in aw, whe- 
ther written! vx cult 0 | 
make the law Sifional, The law, 
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riſing the huſband to poſleſs the wise #- 
ſtate, intends no more but to give him the 
enjoyment of it for life, without waſte, 
confining bim to 15 like a bonus paterfa- 
milias 

The Flowing caſe ſeems to require the 
interpoſition of a court of equity; and yet 
whether its powers reach ſo far is doubt- 
ful. A man aſſigns to a relation of his 


L. 500 contained in a bond ſpecified, with- 


out power of revocation, reſerving only 
his own liferent. Many years after, for- 
getting the aſſignment, he makes a will, 
| naming this ſame relation his executor and 


reſiduary legatee, bequeathing in the teſta- 
ment the foreſaid bond of L. 500 to ano- 


ther relation. The teſtator's effects, ab- 
ſtracting from the bond, not exceeding i in 


value L. 500, it becomes to the executor 


nominate a matter indifferent, whether he 


accept the teſtament, or betake himſelf to 
his own bond, But it is not indifferent to 
others; for if he undertake the office of 
_ executor, he muſt convey the bond to the 


ſpecial legatee; if he cling to the bond, 
rejecting the office, the teſtament falls to 


the ground, and the next of kin Will take 


7 Home, Jan. 3. 1717, Anna Monteith. 
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the effects, leaving nothing to. the ſpecial 
legatee, The intereſt of others ought not 
ro depend « on the arbitrary will of the exe- | 
cutor nominate; and yet, as far as ap- 
| pears, there 1 is no place here for the 1 inter- 
poſition of equity. The privilege of ac- 
cepting or rejecting. a right, no man can 
be deprived of; and, admitting this pri- 
vilege, the conſequences that follow ſeem 
to be out of the reach of equity. 8 
Land- eſtates that are conterminous, 
| form ſuch a connection between the pro- 
. Prietors, as to make certain acts of bene 
volence their duty, which belong to the 
preſent ſubject. To fave: my ground | from 


A 


water flowing upon it from a neighbour- 5 
ing field, a court of equity will intitle me 
to repair a bulwark within that field, pro- 

vided the reparation do not hurt the pro- 
prietor l following is a ſimilar caſe. 
The courſe of a rivulet which ſerves. my 
mill happens to be diverted, a torrent ha- 


* 
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ving filled with ſtones or mud the channel 
in my neighbour's s ground above. Iwill 
be permitted to remove the obſtruction | 
though in my neighbours property, , in, 5 


# 1.2. 8 5. in fine, De aqua, et au. pluviæ Oey 
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order to reſtore. the rivulet to its natural 
channel. My neighbour ; is, bound to ſuf- 
fer this operation, becauſe it relieves me 
from damage without harming his Err 
perty. 

„ order to procure any actual pro- 
fit, or to make myſelf locupletior, equity 
will not interpoſe or intitle me to make 
any alteration in my neighbout* 5 property, 
even where he cannot ſpecify any preju- 
dice by the alteration. The reaſon is gi- 
ven above, That equity never obliges 2 
man, whether by acting or ſuffering, t 

encreaſe the eſtate of another. Thus, the 
Earl of Eglinton having built a mill upon 
the river of Irvine, and ſtretched a dam- 
dike croſs the channel, which occaſioned 
a reſtagnation to the prejudice of a ſupe- 
rior mill; Fairly, the proprietor of this 
mill, bröngkbe n proceſs, complaining that 
his mill was hurt by the back-water, and 
concluding that the Earl's dam-dike be de- 
moliſhed, or ſo altered as to give a free 
courſe to the river. The reſtagnation be- 
ing acknowled ged, the Earl propoſed to 
raiſe the purſuer's mill- wheel ten inches, 
which would make the mill go as well as 
formerly; offering ſecurity againſt all fu- 
ture 
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ture damage: and urged, that to refuſe 
ſubmitting to this alteration would be 
| acting in emulationem vicini, which the law | 
doth Tick indulge. The court judged the 
defendant's dam-dike to be an encroach- 
ment on the purſuer's property, and or- 
dained the ſame to be removed or taken 

down as far as it t Secalioned the reſtagna- 
| tion“ „ 7 
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Peſe 8 muſt be * inti⸗ 

* mate; for, as obſerved i in the begin- 
ning of the preſent chapter, it requires a 
much ſtronger connection to oblige me 
to beſtow upon another any portion of my 
ſubſtance, than merely to do a good office 
which takes nothing from me. The bulk 
of theſe connections, though extremely 
various, may be brought under the fol- 


* Jan. 27. 1744. Fairly contra Earl of Eglinton. 1 
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buiring heads, 1ft, Connections that in- 
title a man to have his loſs made up out 
of my gain, 2d, Connections that intitle 
a man who is not, properly ſpeaking, a 
I o0ſer, to partake of my gain. zd, Con- 
nections that intitle one who is a loſer to 


a recompence from one who is not a 
| e 92 53 


ber. 1  ContedFons: that antiels: a man to 
'X FE 121.4} 3 H&ve his boſs made up out of my 
4 +4 e 


No lad ll Sappoſing g the 
| _ intimate, that of parent and child, 
can make it an act of juſtice, that one who 
is 2 gainer, ſhould repair the loſs ſuſtained 
by another, unleſs there be alſo ſome con- | 
neQion between the loſs and gain; and 
that connection is a capital circumſtance 
in the preſent ſpeculation. The connec- 

tions hitherto mentioned relate to perſons; 
this relates to things. If, for example, I 
lay out my money for meliorating a ſub- 
ject that I conſider to be my own, but 
which is afterward diſcovered to be the pro- 
perty of another; my loſs in this caſe is 
Vor. k 8. _ intimately 
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1 connected with his gain, be- 
cauſe in effect n en. goes into his 
pocket. Oer 8 E £43 -} $5 
The r 8 the loſs, a 
gain may be more or leſs intimate: and 
its different degrees of intimacy; ought to 
be carefully noted. When this connection 
is found in the higheſt degree, there is 
ſcarce requiſite any other circumſtance to 
oblige one to apply his gain for making 
up another's loſs : in its lower degrees, no 
duty ariſes, unleſs the perſons be otherwiſe 
ſtrongly connected. Proceeding then to 
trace theſe degrees, the loweſt I have OCCa 
ſion to mention, is where the loſs and, gain 
are connected by their relation to the ſame 8 
ſubject. For example, a man purchaſes at 
a low rate one of the preferable. debts up- | 
on a bankrupt eſtate; and upon a ſale of 
the eſtate draws more than the trat nſacted 
ſum: he gains while his ne 
loſe conſiderably. The next degree gaing 
upward, is where my gain is the occaſion 
of another's loſs, For example, a mer- 
chant foreſeeing a ſcarcity, purchaſes all 
the corn he can find in the neighbour- 
hood, with a view to make great profit : 
before he opens his granaries, I import a 


2 „ large 
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3 cargo from abroad, retailing it at a. 
moderate price, under what my brother- 
merchant paid for his cargo; by which 
means he loſes conſiderably. The third, 
pretty much upon a level with the former, 
is where another's loſs is the occaſion of 
my gain. For example, my ſhip loaded 
with corn proceeds, in company with an- 
other, to a port where there is a ſcarcity : 


the other ſhip being foundered in a ſtorm, 


and the cargo loſt, my cargo by that 
means draws a better price. The fourth 
connection is more intimate, the loſs and 
the gain proceeding from the ſame cauſe. 


In the caſe laſt mentioned, ſuppoſe the 


weaker veſlel, daſhed againſt the other in 
a ſtorm, 1s ſunk : here the ſame cauſe by 
which the one proprietor loſes, proves be- 


neficial to the other. The laſt connection 1 


I ſhall mention, and the completeſt, 19 
where that which is loſt by the one is 
gained by the other; or, in other words, 
where the money of which the one is de- 
prived benefits the other. This is the caſe 
firſt mentioned, of money laid out by à bo- 
na fide poſſeſſor, in meliorating a ſubject that 
is afterward claimed by the proprietor. 
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The * that the . loſes is gained 
by the latter. 5 
A famous maxim of ha Roman RY 
Nemo debet locupletari aliena jattura, is ap- 
plicable to this article: and in order to 
aſcertain, if it can be done, what are the 
connections that make it the duty of one 
man to part with his gain for repairing 
another's loſs, I ſhall begin with a com- 
mentary upon that maxim; I obſerve firſt, 
That it is expreſſed, abſtractly, as holding 
true in general, without diſtinction of per- 
ſons; and therefore that the duty it eſta= 
bliſhes muſt be founded upon a real con- 
nection, independent altogether of perſo- 
nal connections: which leads us to exa- 
mine what that real connection muſt be. 
Nemo debet locupletari aliena jactura, or, No 
perſon ought to profit by another's loſs, 
implies a connection between the loſs and 
the gain: it implies that the gain ariſes 
by the loſs, or by means of the loſs. Ta- 
king therefore the maxim literally, it 
| ought. to take place where-ever the gain 
is occaſioned by the loſs, or perhaps occa- 
fions 15 loſs; which certainly is not good 
law. In the ſecond and third caſes above 
mad, the lame” cauſe that deſtroys 
the 


the one merchant is profitable to the o- | 
ther: yet no man who in ſuch: circum- 
ſtances màkes profit, finds himſelf bound 
in conſcience to make/up the other's loſs. 
It appears then, that this maxim, like 
moſt general maxims, is apt to miſlead by 
being too comprehenſive. Upon ſerious 
reflection, we find, that what a man ac- 

| quires by his own induſtry, or by acci- 
dent, however connected with the loſs 
fuſtained by another, will not be taken 
from him to make/up that loſs, if there 
be no perſonal connection. The only real 
connection that of itſelf binds him, is 
where another's money is converted to his 
uſe. This circumſtance, though without 
any intention to benefit him, will bind 
him in conſcience to make up the other's 
loſs as far as he himſelf is a gainer. Here 
the maxim, Nemo debet locupletari aliena 
jactura, taken in its moſt extenſive ſenſe, 
is applicable; and the ſingle caſe, as far as 
I underſtand, where it is applicable. The 
moſt noted caſe of this kind is, where the 
poſſeſſor of a ſubject which he bona fide 
conſiders to be his own, beſtows his mo- 
ney on reparations and meliorations, in- 
tending * but his own benefit: the 

proprietor 
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proprietor claims the ſubject in a proceſs, 
and prevails: he profits by the meliora- 
tions; and the money beſtow'd on theſe 
meliorations is converted to his uſe. E- 
very one muſt be ſenſible of a hardſhip 
that requires a remedy; and it muſt be 
the wiſh of every diſintereſted perſon, that 
the bona fide poſſeſſor be relieved from the 
| hardſhip. - That the common law' affords 
no relief, will be evident at firſt fight : the 
labour and money of the bona fide poſſeſſor 
is ſunk in the ſubjet, and has no ſeparate 
exiſtence upon which to found a rei vin- 
dicatio : the proprietor, - in claiming the 
ſubject, does no more but exerciſe his 
own right; which cannot ſubject him per- 
ſonally to any demand. If then there be 
a remedy, it can have no other foundation 
but equity; and that there is a remedy in 
equity, will appear from the following 
conſiderations. Man being a fallible crea- 
ture, fociety would be uncomfortable were 
individuals diſpoſed in every caſe to take 
advantage of the miſtakes and errors of o- 
thers. But the author of our nature has 
more harmoniouſly adjuſted its different 
branches to each other. To make it a law 
in our nature, never to take advantage of 
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error in any caſe, would be giving too 
much indulgence to indolence and remiſ- 
fion of mind, tending to make* us neglect 
the improvement of our rational faculties, 
On the other hand, to make it lawful to 
take advantage of error in every caſe, 
would be too rigorous, conſidering how 
difficult it is for a man to be always upon 
his guard. The author of our nature has 
happily moulded it ſo as to avoid theſe ex- 
tremes. No man is conſcious of wrong 
when, to ſave himſelf from loſs, he takes 
advantage of an error committed by an- 
other: if there muſt be a loſs, the mo- 
ral ſenſe dictates, that it ought to reſt up- 
on the perſon who has committed an er- 
ror, however innocently, rather than up- 
on him who has been careful to avoid all 
error. But in lucro captando, the moral 
ſenſe teaches a different leſſon: every one 
is conſcious of wrong, when an error is 
laid hold of to make gain by it. The 
conſciouſneſs of injuſtice, when ſuch ad- 
vantage is taken, is indeed inferior in de- 
gree, bur the ſame in kind with the inju- 
ſtice of robbing an innocent perſon of his 
yams or of his reputation, This doctrine 
: 5 is opported * utility as well as by ju- 
= | i _ Tice, 
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ſtice. Induſtry ought to be encouraged; 
and chance as much as poſſible ought to 
be excluded from all dealings, in order 
that individuals may promiſe to themſelves 
the fruits of their own induſtry. This af- 
fords a freſh inſtance of that beautiful har- 
mony which ſubſiſts between the internal 
and external conſtitution of man. A re- 
gular chain of cauſes and effects, leaving 
little or nothing to accident, is advantage- 
ous externally by promoting induſtry, and 
internally by the deli ght it affords the hu- 
man mind. No ſcene is more diſguſtful 
than that of things depending on chance, 
without order or connection. When a 
court of equity therefore preſerves to e- 
very man, as much as poſſible, the fruits 
of his own induſtry; ſuch prdceeding, by 
reifying the diſorders of chance, is au- 
thoriſed by utility as well as by juſtice. 
And hence it is a principle of morality, 
founded both on the nature of man and 
on the intereſts' of ſociety, That we ought 
not ro make gain by another's error. 
This principle is clearly applicable to 
the caſe above mentioned. The titles of 
land- property being intricate, and often 
uncertain, inſtances are frequent, where a 
8 e „„ - 2000 
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man in poſſeſſion of land, the property of 
another, is led by unavoidable error to 
conſider it as belonging to bimſelf: his 
money is beſtow'd without heſitation on 
repairing and meliorating the ſubject. E- 
quity will not permit the owner to profit 
by ſuch miſtake, and in effect to pocket 
the money of the innocent poſſeſſor: he 
will be compelled by a court of equity to 
make up the loſs, as far as he is locupletior. 
Thus the poſſeſſor of a tenement, having, 
on the faith and belief of its being his 
own, made conſiderable meliorations, was 
found intitled to claim from the proprie= 
tor the expence of ſuch meliorations as 
were profitable to him by raiſing the rent 
of his tenement *. In all caſes of this 
kind, what is loſt to the one accrues to 
the other. The maxim then muſt be un- 
derſtood in this limited ſenſe ; for no con- 
nection between the loſs and gain inferior 
in degree to this, will, independent of per- 
ſonal connections, be a ſufficient founda- 
tion 3 claim e — 80 the per- 


* Stair, January 18, 26G Binaing contra Brother- 
ſanes. 


vor. l Þ 


ſon 


E £5 


| claim, that there muſt be gain at the time 
of the demand; for if there be no gain ar 


. who! _ to make . the :other* s 
loſs. 1 
But Gwpyofin g che ubj ect ere to 


1 periſhed before bringing the action, 
is the proprietor notwithſtanding liable ? 


Fanſwer, That where equity makes bene- 
volence A duty to thoſe. who. benefit us 


without intending it, it is not ſufficient : 


that there has been gain one time or o- 
ther: it is implied in the nature of the 


preſent, there is no e ee out of wal 


' the loſs can be made up. Te $1151 
It will not be thought an eee 


age den to obſerve a peculiarity in the 


Roman law with reſpect to this matter. 
As that law ſtood originally, the bona fide 


Po fſefſor had no claim for his expences. 


This did not proceed from ignorance of 


equity, but from want of a formula to au- 


© thoriſe the action; for at firſt when brieves 
or formis of action were invented *, this 
claim was not thought of. But an excep- 
tion was ſoon thought of to intitle the bo- 


na. de poſſeſſor to retain the ſubject, till he 


got payment of his expence; an this ex- 


6 — 


* 


* Ses Hiſtorical law ade tract 8. 
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neee judges could have no difficulty 
to ſuſtain, becauſe exceptions were not 
Cubjected to any formula. The inconve- 
nient reſtraint of theſe formule was 1n' time 
broken. through, and adnes in factum, or 
upon the caſe, were introduced, which are 
not confined to any formula. After this 
innovation, the ſame equity that gave an 
exception, produced alſo an ai in fac: 
tum; and the bona fide Poſſe or was made 
ſecure as to his expences in all caſes, name- 
. ty, by an exception while he remained in 
„ poſſeſſion, and by an action if he e 6 
5 ed to loſe the poſleſſion. pf 
Another caſe, differing nc bing FORD ea 5 
. in effect, though con derably in | 
its cirdumſtances, is where, upon a fifcti- © 
tious mandate, one purchaſes my goods, 
or borrows my money, for the ufe of an- 
other. That other is not liable ex manda- 
| to, becauſe he gave no mandate: but if 1 
- can prove that the money or goods were 
actually applied for his uſe, equity affords 
me a claim againſt him, as far as he is a 
gainer. Thus, in an action for payment 
of merchant-goods purchaſed in name of 
the defendant, and applied to his uſe, the 
defendant infiſted, that he gave no com- 
| | | T 2 mon! 


| i 3 and that 11 Mis name was uſed 


without his authority, he could not be 
liable. © It was decreed, That the goods 


* deins applied to the defendant's uſe, he 
was liable; unleſs he could prove that 


_© he paid the price to the perſon” who: be- 
< {poke the goods“. This caſe, like the 


former, reſts entirely upon the real con- 
nection between the loſs and gain, inde- 
pendent of which there was no connection 


between the parties. And in it, perhaps 
more clearly than in the former, every one 


muſt be ſenſible, that the man who reaps 


the benefit is in duty bound to make up 
the other's loſs. Hence the action de in 

rem verſo, the name of which we borrow 
from the Romans. In a caſe preciſely fi- 


milar, the court inclined to. ſuſtain it re- 
levant to aſſoilzie or acquit the defendant, 


that the goods were gifted to him by the 
perſon who purchaſed them in his name. 


But as donation is not preſumed, he was 
found liable, becauſe he could not bring 


evidence of the alledged donation . Upon 
h the Supplies: A Sit, it ae Bat: _ 35 


* San, Sus 20. Pa Dads contra earl. 5 
x3 3 hs July — . contra Urqubart. | 
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be 1; pecified that the defendant was locu- 


pletior: a man will ſpend liberally what 
he conſiders as a preſent, though he would 
not lay out his money upon the purchaſe. 
_ Having endeavoured to aſcertain, with 
all poſſible accuracy, that degree of con- 
nection between the loſs and gain, which 
is-requiſite to afford a relief in equity by 
obliging the perſon who gains to make up 


the other's loſs, I proceed to aſcertain the 


-preciſe meaning of loſs and gain as under- 
ſtood-in the maxim. And the firſt doubt 
that occurs is, Whether the term locupletior 
comprehends every real benefit, preven- 
tion of loſs as well as a poſitive increaſe of 
fortune; or whether it be confined to the 


latter. I explain myſelf by examples. 
When a bona fide poſſe or rears a new edi- 
fice upon another man's land, this is a po-— 


ſitive acceſſion to the ſubject, which makes 


the proprietor locupletior in the ſtricteſt 


ſenſe of the word. But it may happen 
that the money laid out by the bona fide 
paſſeſor is directed to prevent loſs; as 
where he fortifies the bank of a river a- 
: gainſt its incroachments, where he ſup- 
ports a tottering edifice, or where he tranſ- 
acts a claim a chreatened to- carry off 


the 
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the property. Is the maxim applicable to 


caſes of this kind, where: loſs is only pre- 


vented, without any poſitive increaſe of 


f wealth or fortune? When a work is done 


that prevents loſs, the ſubject is thereby 
improved and made of greater value. A 
bulwark that prevents the incroachments 
of a river, makes the land ſell at a higher 
price; and a real acceſſion, ſuch as a houſe 
built, or land incloſed, will not do more. 
The only difference is, that a poſitive ac- 


ceſſion makes a man richer than he for- 


merly was; a work done to prevent loſs 


makes him only richer than he would have 


been had the work been left ündone. 


This difference is too flight to have any 


effect in equity. The proprietor gains by 


both equally; and in both caſes 7 
he will feel himſelf bound in juſtice to 


make up the loſs out of his gain. A bona 
fide poſſeſſor who claims money laid out by 


him to ſupport a tottering edifice, is cer- 
tans de damno evitando, as well as where : 
he claims money laid out upon meliora- 
tions; and the proprietor claiming the 


ſubjeR, 1s certans de lucro captando in the, 


one caſe as well as in the other. Here e- 


es ſupports the claim of him who is 
„„ | | . | certans 


; ! 
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— FA dammo evitando; for, as obſerved : 


above, there is in human nature a percep- 
tion of wrong, where a man avails him 
felf of an error to make profit at another's 


expence. Nor does the principle of utility | 


make any diſtinction. It is a great object 
in ſociety, to rectify the diſorders of 
chance, and to preſerve to every man, as 
much as poſlible, the fruits of his own in- 
duſtry; which is the ſame whether it has 
been applied to prevent loſs, or to make a 
real acceſſion to a man's fortune. In the 


caſes accordingly that have occurred, 1 


find no diſtinction made; and in thoſe 


which follow, there was no benefit but 


what aroſe from preventing loſs. A fhip 
being ranſomed from a Privateer, every 
perſon benefited muſt contribute a propor- 
tion of the ranſom *. A written _ 
; ment being voided for informality, t 


executor nominate was allowed the . 


of confirming the teſtament, becauſe to 
the executrix qua next in kin, purſuer of 
the reduction, it was profitable by ſa- 
ving her the expence of a confirmation T. 


= Fountainhall, June 29. 1710, Ritchie coatra Lord 
Salton, 


+ Fountainhall, Feb. 26. * Moncrieff contra Mo- 
: nyr enny. 
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From * 18 FAPY it may poſſibly "= 


— that the foregoin g rule of equity 
is applicable where-ever- it can be ſubſu- 


med, that the loſs ſuſtained by one proves 


beneficial to another. But this will be 


| found a raſh thought, when it is conſider- 
ed, chat one may be benefited without 
| being i in any proper ſenſe locupletior or a 


gainer upon the hole, I give an exam- 
ple. A man erecting a large tenement in 


WE borough,, becomes bankrupt by over- 
f ſtretching his credit. This new tene- 


ment, being the chief part of his ſubſtance, 
is adjudged by his creditors for ſums be- 
yond the value. In the mean time, the 

tradeſi men and the furniſhers of materials 


for the building, truſting to a claim in e- 


quity, forbear to adjudge. They are lo- 
ſers to the extent of their, work and fur- 


9 niſbings; and the adjudgers are in one 


ſenſe locupletiores, as by means of the te- 
nement they will draw perhaps ten ſhil- 


lings in the pound inſtead of five. Are 


the adjudgers then, in terms of the ma- 
kim, bound to yield this profit, in order 
to pay the workmen and furniſhers By 
no means. For here the benefit is partial 
only, and producech not upon the whole 

1 | OD” actual 
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actual profit: on the contrary, the adjud- 
gers, even after this benefit, are equally 
with théir competitors. certantes de damno 
euitando. The court of ſeſſion according- 
ly. refuſed to ſuſtain the claim of the 
tradeſmen and furniſhers . Hence ap- 
pears a remarkable * between pro- 


perty and obligation. Money laid out 
upon a ſubject by the bona fide poſſe Her, 
whether for melioration or to preſerve it 
from damage, makes the proprietor locu- 
ae and a captator lucri ex aliena jactu- 
But though a creditor be benefited by 
— s loſs, ſo as by that means to draw 
aà greater proportion of his debt; he is 
not however a gainer upon the whole, but 
is {till certans de damno evitando. And when 
the parties are thus in pari caſu, a court of 
equity cannot interpole, but muſt leave 
them to the common law. | 

. Tadd another limitation, which i is not de- 
e to the maxim under conſideration, but 
ariſes from the very conſtitution of a court 
of equity. It is not ſufficient that there be 
gain, even in the ſtricteſt ſenſe: it is ne- 
e that the gain he clear and , certain ; 


* bee 4. 173 Fo Burns contra creditors of Maclellan. 
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for be wit a court of equity muſt not 
nne to make up the loſs out of that 
gain. The principle of utility, in order 
to prerehit arbitrary proceedings, prohi- 
bits a court of equity to take under conſi- 
deration a conjectural loſs or a conjectu- 
ral gain; becauſe ſuch loſs or gain can 
never be brought under a general rule. 
J give the following iluftrations. Two 
heritors having each of them a ſalmon- 
fiſhing in the ſame part of a river, are in 
uſe to exerciſe their rights alternately. One 
is interrupted for ſome time by a ſuit at 
the inſtance of a third party: the other 
by this means has more capture than u- 
ſual, though he varies not his mode of 
fiſhing. What the one loſes by the inter- 
ruption, is probably gained by the other, 
at leaſt in ſome meaſure. But as what is 
here transferred from the one to the other 
cannot be aſcertained with any degree of 
| certainty, 'a court of equity muſt not in- 
terpoſe. Again, a tenant upon the faith 
of a long leaſe, lays out confiderable ſums 
upon improving his land, and reaps the 
benefit a few years. But the landlord, 
who holds the land by a military tenure, 
dies tuddenly 4 in the flower of his age, 
| | leavin 8 
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leaving an infant heir : the land by this. 


means comes into the ſuperior's hand, and 
the leaſe is ſuperſeded during. the ward. 


Here a great part of the extraordinary me- 


lorations which the leſſee intended for his 


| own benefit, are converted to the uſe of 


the ſuperior, Let equity cannot interpoſe, 

becauſe no general rule can be laid down 
r aſcertaining the gain made by the ſu- 
perior- The following caſe confirms chis 
doctrine. In an action at a tercer's in- 
ſtance for a third of the rents levied by 
the fiar, che court refuſed to ſuſtain a de- 
duction claimed by the defendant, names 
ly, a third of the factor-fee paid by him 
for levying the rents; though it was ur- 
ged, that the purſuer could not have le- 
vied her third at leſs expence . The loſs 
here Was not aſcertained, and was ſcarce 
capable of being aſcertained; for no one 


could ſay what leſs the factor wouJd. have 


accepted for levying two thirds of the rent 
than for levying the whole. Neither was 
the profit capable to be aſcertained: the 


lady herſelf might have levied her ſhare, 


| or bare got a friend to ſerve her gratis. 


C Doric March 27. 1634, Lady Dunfermline con- 
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I ſhall. cloſe with one further limitation, 
which regards not only the preſefit” ſub- 
jet, but every claim that can be founded 
on equity. Courts of equity are introdu- 
ced in every country to enforce natural 
juſtice, and by no means to encourage a- 
ny wrong. Whence it follows, that no 
man is untitled to the aid 2 e. 
quity, where he ſuffers by his own fault. 
For this reaforr the proprietor is not made 
liable e- eee liora- 


ver e. Roman law, 
That the — expence laid out in up- 
holding the ſubject, may be claimed by 
the mala fide poſſeſſor *, If ſuch repara- 
tions be made while the proprietor” is 1g 
norant of his right, and the ruin of the 
edifice be thereby prevented, there poſſi- 
bly mag bei foundation in utility for the 
claim But 1 deny there ean be any foun- 
datian in juſtice. And therefore, if a te- 
_ after being ejected by —— | 
tion, ſhall nn B to ploug and 


LIE 


ſow, 
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ſow, he ought to have no claim for his 


ſeed nor his labour. The claim in theſe 
circumſtances hath no foundation either in 
juſtiee or utility: yay he a was Dark 
' tained $,v © 2413-4 | 
But there are a e connec- 
tions joined with a much flighter real con- 
nection than that above mentioned, which 
intitle a man to have his loſs made up out 
of my gain. ae which _ the So 
example. 
There — der e by 


pankrupt,” and by their relation to two 
land- eſtates 4 and B belonging to the 
debtos, the firſt ereditor being preferably 
ſecured on both eſtates, one of the ſecon- 
dary creditors being ſecured” upon 4, the 
other upon B. The: catholic creditor pur- 
chaſes one of the ſecondary debts under 
imer by which he is a gainer; for by 
18 p dle debt he cuts out the other 
| See cxeditor, and by that means 
draws the whole price of the two ſubjects. 
2906 — is, Whether equity will ſuf - 


ie L. 


; 2s ster, February 22. 1691, Gordon: contra Maccul- 
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their relation to the ſame debtor who is a 
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ſecondary creditor, who is chus cut out 
of his ſecurity. It cannot indeed be ſpe- 
cified. here, as in the caſe of the bone dei 
poſſeſſor-re: alienæ, that money given out by 
the one is converted to the uſe of the o- 
ther: but then the loſs and gain are ne- 
ceſſarily connected by having a common 
cauſe, namely, the purchaſe made by che 
catholic creditor. This connection be- 
tween loſs and gain, joined with the per- 
ſonal depots: mentioned, in , 
it the duty of the catholic creditor to con 
municate dn ene; 35 in order to make up 
the loſs that the other creditor ſuſtains, 
And one with confidence may deliver this 
opinion, when. ha following circumſtance. 
is added, that the loſs was occaſioned by 
the catholic creditor, in making a purchaſe 
that he was Eenſibin mand ee eee 
| W cagly Ap RA aT Eee 10s F 
e ene in 5 of es 
nees to the ſame bond, ignoran of each 
other. The cedent or aſſignor contrives 
to draw the — from both, 
| ang) walks off in a ſtate of 2 


. ill | N But to _—_ ex- 
tent ? « Willi it be * for the whole 
ſum 
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ſum in the bond, or only for the price 
paid for it? The circumſtances here fa- 
vour the poſtponed aſſignee, though they 
have not the ſame weight with thoſe in 
the former: the material difference is, that 
the aſſignee preferred made his purchaſe 
without knowing of his competitor, and 
conſequently without any thought of diſ- 
treſſing him. The perſonal connection 
however, joined with the neceſſary con- 
nection between the loſs and gain, appears 
ſufficient to deprive the laſt aſſignee of his 
gain, in order to make up the loſs ſuſtain- 
ed by the firſt. The caſe would be more 
doubtful, had the firſt aſſignment been 
firſt completed; becauſe it may err 
hard, that the intervention of a ſecond 
purchaſer ſhould * the firſt of a pro- 
fitable bargain. I leave this point to be 
ripened by time and mature deliberation. 
The progreſs of equity is ſlow, though 
conſtant, toward the more delicate articles 
ef natural juſtice. If there appear any 
difficulty about extending equity to this 
caſe, the difficulty Fan will ile in 
courſe of tim. _ 
One thing is certain, that in the Eng- 
hh court of chancery there would be na 


. hefitation 
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heſitation to 9 equity to this caſe. 
That court extends its power a great way 
farther; farther indeed than ſeqgas Juſt. 
A ſtranger, for example, who. purchaſes a 
prior intumhrance, can draw no more 
from che other Fee chan the 
ſum he really paid *: and to juſtify this 
extraordinary opinion, it is ſaid, 5 That 
the taking away one man's gain to make 
Tur aer e loſs, is making them both 
| equa; >. This argument, he pes 
thing, proves too much, being 5 
to any two perſons a ee who have 
not the ſmalleſt connection, ſuppofing on- 
ly che one to have de, a profitable, the 
other a lol ng. bargain. There ought to 
on 3 connection to found ſuch a de- 
4 _”— perſon ought; to be connectec 
may common concern; and che loſs and 
gain ought to be connected, ſo at leaſt as 
that the one be occaſioned by the other. 
The firſt connection only is found in this 
caſe : a ſtranger who purchaſes a prior in- 
cumbrance is indeed, by a common ſub- 


je, connected with the other incumbran- 
cers : but this purchaſe does not harm 
the other incutahrüncers; 3 for 4 


[OM SE Vernon 476. . 
ng h purchaſer 


n the 
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| purchaſer claims the debt in its utmoſt ex- 
tent, it is no more chan what his author 
could do. The rule of chancery, in this 
view, appears a little whimſical: it de- 
prives me of a lucrative bargain, the fruit 
of my on induſtry, to beſtow it, not 


upon any perſon who is hurt by the bar- 


gain, but upon thoſe who are in no worſe 
condition than before the bargain was 
made. Neither am I clear, that this rule 
can be ſupported upon a principle of uti- 
lity: for though it is preventive. of hard 
and unequal bargains; yet as no prudent 
man will purchaſe an incumbrance on ſuch 
a condition, it is in effect a prohibition of 
ſuch purchaſes, which would prove a 
great inconveniency to many whoſe funds 
are locked up by the bak of their 
debtors. Fes 
That an Pic acc wir * 5 
ſhould be allowed no more but what he 
really paid, or, which comes to the ſame, 
that he ſhould be bound to communicate 
eaſes, is a propoſition more agreeable to 
che principles of equity. This, is the law 
of err . l it is the n Scot- 
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land with regard to heirs who take the be- 
nefit of inventory. But the caſe of an 
heir 1 is very different from that ofa ſtran- 


ger. He hath in his hand the fund for 


payment of the creditors, which he ought 
faithfully to account for; and therefore he 
is not permitted to ſtate any article for ex- 
hauſting chat fund beyond what he hath 
actually expended: if a creditor accept 
"leſs than his proportion, the fund for wing 
4 other creditors is ſo much the larger. 
A cautioner upon making payment 11 | 


raining an eaſe, muſt communicate the 
fame to the principal debtor, upon a plain 
ground in common law, that being fecure 
of his relier from the principal debtor, he 
has no claim but . de. kept indemnis, But 


dr 


fuppofing the principal debtor bankrupt, 
I diſcover no ground other than pation S 
"that can bind one cautioner to communi- 
cat eaſes to another: and yet it is the 
_ prevailin g, I may fay the eſtabliſhed, opi- 


. 


nion, That a cautioner who' obtains an 


aft mut communicate che benefit to his 
"e0- oautisner. Jam aware of the 'reaſon 


gned, That cautioners fer 
the lane debt are to be conſidered as ina 
{ociengy obliged to Cw” the loſs oy. 
But 
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But this, I doubt, is arguing in a circle: 
they reſemble a ſociety, becauſe. the. loſs 
- muſt be equal; and the loſs muſt be e- 
qual, becauſe they reſemble a ſociety. We 
muſt therefore go more accurately to work. 

In the firſt place, let us examine whether 
an obligation for mutual relief ought to be 
implied. This implication, at beſt doubt- 
ful, ſuppoſes the cautioners to have ſub· 
ſcribed in a body. And therefore, to leave 


no room for an implied obligation, We 


need but ſuppoſe, that two perſons, igno- 
rant of each other, become cautioners at 
| different times, and in different deeds. It 
appears, then, thar common law affords 
not an obligation for mutual relief. The 
matter is ſtill more clear with regard to e- 
quity : for the connection between two 
cautioners can never be ſo intimate, as to 
oblige the one who is not a gainer to make 
up the other's loſs; which 1s the caſe of 
the cautioner who obtains an eaſe, ſuppo- 


ſing that eaſe to be leſs than that propor- 


tion of the debt which be ſtands bound to 
pay. Upon the whole, my notion is, that 
if a cautioner, upon account of objections 
| againſt the debt, or upon account of any 


circumſtance that regards the principal 
„ *-; debtor, 
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debtor, obtain an east, he is beak” to 
communicate that eaſe to his fellow-cau- 
tioner, upon the following rational prin- 
_ Eiple, That both cautioners ought equally 
to partake of an eaſe, the motive to which 
reſpects them equally. This appears to 
de the ratio decidendi in the caſe reported 
by Stair, July 27. 1672, Brodie contra 
Keith. But if upon prompt payment by 
one cautioner after the failure of others, or 
upon any conſideration perfonal to the cau- 

tioner, an eaſe be given; equity, Þ think, 
obliges not the cautioner to communicate 
the benefit to his fellow-cautioners. And 
this was decreed, Stair, * 2664, mw 
bet contra Leflie. . 

There is one circ Welse a, TRIO 
much connection real or perſonal; extends 
to many caſes. the maxim, Nemo debei lo- 
cupletari aliena jaftura; and that is fraud, 
deceit, or any ſort of wrong. If by means 
of a third perſon's fraud one gains and an- 
other loſes, a court of equity will interpoſe 
to mike up the loſs out of the gain. And 
this reſolves | into a general rule, That no 
*« man? however innocent, ought 'to take 


. F non af * A ner act by which 
* 5 another 
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another is hurt. Take che following 

example. A ſecond diſpoſition of land, 
thou gh gratuitous, with the firſt infeft- 
ment, is preferred at common law before 
the firſt diſpoſition without infeftment, 
though for a valuable conſideration. But 
as the gratuitous diſponee is thus benefited 
by a moral wrong done by his author, he 
ought not, however innocent, to take ad- 
vantage of rhat moral wrong to hurt the 
firſt diſponee. This circumſtance makes 
the rule applicable, Non debet locupletari 
aliena jactura; and therefore a court of e- 
quity will compel him, either to give up 
his right to the land, or to repair the loſs 
the firſt diſponee has ſuffered by being de- 
m of his purchaſe. | 
The following caſes reſt upon che ſame 
principle. A diſpoſition by a merchant of 
his whole eſtate to his infant- ſon, without 
a reſerved liferent or power to burden, 
was deemed fraudulent, in order to cheat 
his correſpondents, foreign merchants, 
who had traded with him before the alie- 
nation, and continued their dealings with 
him upon the belief that he was ſtill pro- 
prietor; and their claims, thovgh poſterior 
| to 
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to the W were admitted to affect 
the eſtate. 


3 ' 


Where a tutor 8 to * delt 4 * 


| Kill for the good of his pupil, ; happens, 1 in 


the ordinary courſe of adminiſtration, to 


convert a moveable debt into one that is 


heritable, or an heritable debt into one 


that is moveable ; ſuch an act, after the 


pupil's death, will have its effect with re- 
ſpect to the pupil's ſucceſſion, by prefer- 


ring his heir or executor, as if the act had 
been done by a proprietor of full age. But 


where the tutor acts in this manner unne- 
ceſſarily, with the ſole intention to prefer 
the heir or the executor, this is a tortious 
act, contrary to the duty he owes his pu- 
pil, which will affect the heir or executor, 

though they had no acceſſion to the wrong. 
In common law the ſucceſſion will take 


place according to the tutor's act, wWhe- 


ther done with a right or a wrong inten- 


tion; but this will be corrected in equity, 
upon the principle, That no perſon ought 


to take advantage of A tortious act that 
| Harms another. 75 


* Stair, July 2. 1673, Street contra Maſon. 


n 


A donation mter virum 1 uxorem is, re- 


vocable; 


* 
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vocable; but not a donation to the huſ- 
band or wife's children, or to any other 
relation. A wife makes a donation of her 
land- eſtate to her huſband; - Who after- 
ward, in order to bar revocation, gives up 


the diſpoſition granted to him, and inſtead 


of it takes a diſpoſition to his eldeſt ſon. 
Will this diſpofition be revocable ? ? Where 
a wife out öf affection to her huſband's 
eldeſt ſon makes a deed in his favour, it is 
not revocable, becauſe it is not a donatio 
inter virum et uxorrm. But in this caſe it 
is clear, that the donation was intended 
for the huſband, and that the ſole purpoſe 
of the diſpofition to the ſon was to bar 
revocation; which was an unlawful con- 
trivance to elude the law. It would be 
wrong therefore in the ſon; however inno- 
cent, to'take advantage of his father's tor- 
tious act, calculated to deprive the wo- 
man of ner privilege; ; and therefore the 
difpofition to him will be revocable in e- 


quity, as chat to the f father Was at com- 
| mon law. 11 
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* ot the fake of peripi pieuity, 3 dat 
Mall be divided into two branches: 
Where the gain is the operation of — 
man who claims to partake. of it. 2d, 


Mee he has not contributed to the gain. 


x introduce the firſt branch with a caſe 


0 * will be a key to the ſeveral matters 


that come under it. Two heirs-portion- 


ers, or in general two proprietors of a 


land- eſtate pro indiviſo, get for a farm a 
rent of eighty pounds yearly; and an offer 
of ten pounds additional rent if they Al 
drain a lake in it. John is willing; 
James refuſes, judging; it „ 


at leaſt too expenſive. John proceeds at 


his own. riſk; and for the ſum of L. 100 


drains the lake. He cannot ſpecify any 


loſs by this undertaking; ; becauſe the ſum 
he laid. out 1s fully compenſated by the 


fire pound additional rent accruing to him: 


and therefore the maxim, Nemo debet locu- 
pletari aliena jactura, is not applicable to 


7 5 | his 
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t 


his caſe. But James is a profiter, not on- 


ly by John's advancing the money, but 
at his riſk; for if the undertaking had 


proved abortive, John would have loſt 


both his labour and. money. Is it juſt 
that James ſhould be permitted to lay hold 
of an additional rent of L. 5, without de- 
fraying any part of the expence? He 
cannot juſtify this to his own. conſcience, 
nor to the world. The moral ſenſe dic- 
tates, that where expence is laid out in 
improving or repairing a common ſubject, 
no ↄne ought to take the benefit, without 


refunding a part of the expence in Eppan | 


tion to the. benefit received. 


This leads to a general rule, Thar « ex- 


| pence. laid out upon a common ſubject, 


' ought. to be a burden upon the benefit 


procured. And this rule will hold even 
againſt the diſſent of any of the parties 
concerned; for they cannot in conſcience 
take the benefit without the burden. A 
diſſent cannot have any effet in equity, 
but only to free the We diſſenting from 


any riſk. 
Izhe following . come deals . 
the ſame general rule. One of three joint 
_ proprietors of a mill, having raiſed a decla- 
A bh * e rator 
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rator of thirlage, and, notwithſtanding a 
diſclamation by the others, having infiſt- 
ed in the proceſs till he obtained a decree; 
the others who reaped the profit equally 
with him, were made hable for their ſhare 
of the-expence *®, And one of many co- 
creditors having obtained a judgement a- 
gainſt the debtor's relict, fdr her liable 
to pay her huſband's debts; the other cre- 
ditors who ſhared the benefit were de- 
creed to contribute to the expence . For 
the ſame reaſon, where a tenement de- 
_ ſtroy'd by fire was rebuilt by a liferenter, 
the proprietor, after the liferenter's death, 
was made liable for the expence of re- 
; building, as far as he was lucratus there- 
by I. And if rebuilt by the Proprietor, 2 
the liferenter will be liable for the intereſt 
of the ſum expended as far as he is lucra- 
tus *. Action was ſuſtained at the inſtance 
of a wadſetter for declaring, that his in- 
tended reparation af: a harbour in the wad- 
erde Would be profitable t to Nane re- 5 


* 4 . 
* Stair, 3 6 1676 Forbes contra Roß. F 


+ Bruce, July 30; 1 I Ss Creditors of Calderwood con- 
tra Borthwick. 


+ Forbes, Feb. 20. 1706, Halliday contre: Gude,” 
-A Stgir, * 24. 4672. Haket contra „ 
. „ verſery | 


| 
1 


P. I. 3. BENEVOLEN C. 171 


verſer; and that the reverſer, upon re- 
demption, ſhould be bound to repay the 

_ expence thereof. Upon the ſame prin- 
ciple, if a leflee erect any buildings by 
which the proprietor is evidently /ucratus 
at the end of the leaſe, there is a claim in 
equity for the expence of the meliorations. 
But reparations, though extenſive, will 
ſcarce be allowed where the leſſee is bound 


to uphold the houſes; becauſe a leſſee who 
beſtows ſuch reparation without his land- 


lord's conſent, is underſtood to lay out his 
money in order to fulfil his obligation, 
without any proſpect of retribution . 
The preſent miniſter was found not liable 


for the meliorations of the glebe made by 


his predeceſſor T7. But what if meliora- 


tions be made, incloſing, draining, ſto- 


ning, &c. which are clearly profitable to 


all future poſſeſſors? If the expence of 
theſe; in proportion to the benefit, be not 
in ſome way refunded, glebes will reſt in 
their eg ee ſtate for ever. 1 do: not ark | 
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Wi the miniſter. id N 
. to be liable for the whole of this 


expence: for as the benefit is ſuppoſed to 


be perpetual, the burden ought to be e- 


qually ſo: which ſuggeſts the following 


opinion, That the ſum- total of che expence 


ought to be converted into a perpetual an- 
nuity, to be paid by the miniſters of this 
pariſh; for the only equitable method is, 


to make each nab in ann. to 
the benefit he receives. 


The following caſe hon gs ponteed- 


ly to the maxim of equity under confide- 
ration; and yet was judged by common 


1aw, neglecting the equitable remedy.” In 


a a ſhipwreck, part of the cargo being ſa- 


ved, was delivered to the owners for pay- 


ment of the ſalvage. * The proprietor of 
the ſhip claiming the freight of the goods 


Taved pro rata itinerit, the freighters ad- 


\ 7 Seighte 8 goods; and therefore that they 


2 


mitted the claim; but inſiſted, that as the | 


of his freight, as well as to them on ac- 


count of their goods, he ought to con- 


tribute a ſhare. His anſwer was ſuſtained 
to 2 him from any part, That the expence 


was wholly laid out on recovering the 


only 
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only ought to be liable “. The anſwer 
here ſuſtained reſolves into the following 
propoſition, That he only is liable whoſe 
benefit is intended: which holds not in 

equity; for at that rate, the bona fide poj= 
Jeffor, who in meliorating the ſubject in- 
tends his own benefit ſolely, has no claim 
againſt the proprietor. Here the freight- 
ers and the proprietor of the ſhip were 
connected by a common. intereſt : the re- 
covering the goods from ſhipwreck was 
| beneficial - to both; to the freighters, he- 
cauſe it put them again in poſſeſſion of 


their goods; and to the proprietor. of the 


ſhip, | becauſe it gave him a claim for 
freight. The ſalvage accordingly was tru- 
ly in rem verſum of both; and for that 
reaſon ought to be paid by both in pro- 
portion to the benefit received. This caſe 
may be conſidered in a different light 

that will ſcarce admit a diſpute. Suppoſe 
hat the owners of the cargo, in recover- 

ing their goods to the extent of L. 1000, 
have laid out L. 100 upon ſalvage: they 
have! in effect ſaved or recovered but L. 900; 
and beyond that ſum they cannot be li- 
5 * for the freight: which in numbers 


"M0 January 18. 1735. Lutwich contra Gray. in 
x | 5 
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will bring out a greater ſum than what 
reſults from the rule above mentioned. 
It will not eſcape the reader, that equi- 
ty is further extended in this branch than 
in the former ; and he will alſo diſcover a 
ſolid reaſon Pl the difference. With re- 
ſpe& to matters contained in the former 
branch, the real connection is only, chat 
what is loſt by the one is gained by the o- 
ther; as in the caſe of a bona fide" poſſe or 
rei line. But the real connection in the 
_ preſent branch is ſo far more intimate, 
that every acquiſition. muſt benefit all e- 
qually, and every loſs burden all equally. 33 
It appears, chat a benefit accruing to 
another by my labour, occaſionally only, 
not neceſſarily, will not intitle me to a 
claim where I am not a loſer, To make the 
truth of this obſervation evident, a few 
examples will be ſufficient. A drain made 
by me in my own ground for my own 
behoof, happens to diſcharge a quantity 
of water that ſtagnated in a ſuperior field 
belonging to a neighbour. Juſtice does 


not intitle me to claim from this neigh- 


bour any ſhare of the expence laid out up- 
on the drain. The drain has anſwered 
my intention, and. overpays the ſum be- 


owed 
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ſtowed upon it: therefore my caſe comes 
not under the maxim, Nemo debet locuple- 
tari aliena jactura. Neither can I have a- 
ny claim upon the rule, That expence laid 
out upon a common ſubje& ought to be 
a burden upon the benefit procured; for 
here there is no common ſubject, but on- 
ly another perſon accidentally or occaſio- 
nally benefited by an operation intended 
ſolely for my own benefit. And Provi- 
dence has wiſely ordered: that ſuch a claim 
ſhould have no ſupport from the moral 
ſenſe ; for as there can be no preciſe rule 
for eſtimating the benefit that each of us 
receives from the drain, the ſubjeQing 
my neighbour to a claim would tend to 
create endleſs diſputes between us. For 
the ſame reaſon, if my neighbour in ma- 
king an incloſure take advantage of a 
march-fence built by me, he will not be 
liable to any part of the expence beſtow'd 
by me upon it; becauſe the benefit, as in 
the former e is occaſional only o or con- 
ſequential ö | . | 
From che nature of de claim handled ; 
in the preſent branch, it follows, that if 
| Uh 1 Wins whom the claim is laid, 


'T enounce 


renounce the benefit, he cannot de fub- 
jected to the burden, © - | 
With reſpect to the dsh now ls 
led, the circumſtance that the benefit ac- 
cruing to another was occafioned by my 
means, is the connection that intitles me 
to a proportion of the ſum I laid out in 
procuring that benefit. But with reſpect 
to the ſecond branch, which we are next 
to enter upon, it muſt require ſome per- 
ſonal relation extremely intimate to intitle 
me to partake of another man's profit 
when I have not pls + pron to it. And 
this will be made n wy the mne | 
: ns." 5 | 
When land is held 1 8 and the * 
rior is under age, a gift of his ward is ef- 
fectual againſt his vaſſal as well as againſt 
himſelf. But where the gift of ward was 
taken for behoof of the ſuperior, it was 


the opinion of the court, chat the vaſſal 


alſo had the benefit thereof upon Paying! 
his proportion of the compoſition *, A- 
gainſt this opinion it was urged; That a 
vaſſal muſt reckon upon being liable to all 
' the caſualties ariſing from the nature f 


» Dirleton, December 1. 1676, Grierſon contra Ragg. 


N 1 bis 
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his right; and that there i is no reaſon for 
limiting the ſuperior's claim, more than that 
of any other donatar. But it was anſwered, 
That the relation between ſuperior and 
vaſſal is ſuch, as that the ſuperior cannot 
bona fide take advantage againſt his vaſſal 
of a caſualty occaſioned by his own mi- 
nority. The ſame rule was applied to a 
gift of marriage taken for behoof of the 
ſuperior . And it appearing that the 
ſuperior had obtained this gift for alled- 
ged good ſervices, without paying any 
compoſition, the benefir was communica- 
ted to the vaſlal without obliging him to 
Pay any ſum . 

If a purchaſer of land, diſcovering a de- 
fect in the progreſs, ſecure himſelf by ac- 
quiring the preferable title; common law 
will not permit him to uſe this title as a 
ground of eviction, and to make his au- 
thorꝭ bound in abſolute warrandice, liable 
for the value of the ſubject : for the pur- 
chaſer is not intitled to the value unleſs 
the land be evicted from him ; and there- 
fore he cannot have any claim upon the 


» „ „ (Ward and 3 Jan, 1686, Drum- 
melzier contra Murray of Stanhope, f Ibid. 
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warrandice beyond the ſum he paid for 
the title. This point is ſtill möre clear 
upon the principle of equity above men- 
tioned. The connection is ſo intimate 
between a purchaſer, and a vender bound 
in abſolute warrandice, that every tranſ- 
action made by either, with relation to the 
ſubject purchaſed, is n to be * be- | 
hobf of both. '* = 
But now apps Kevieal Sato; of 
* Land to be r under one title- 

deed. One parcel is ſold with abſolute 
warrandice; and the purchaſer, diſcover- 
ing the title-deẽd to be imperfect, acquires 
from a third party a preferable title to the 
whole parcels. He is no doubt bound to 
communicate the benefit of this acquiſi- 
tion to the vender, as far as regards the 
parcel he purchaſed. But there is nothing 
at common law to bar him from evicting 
the other parcels from the vender. Whe- 
ther a relief can be afforded in equity, is 
f doubtful. The connection between the 
parties is pretty intimate: the purchaſer 
is bound to communicate to the vender 
the benefit of his acquiſition with reſpect 
to one parcel, and it is natural to extend 
the fame benefit to the whole, One caſe 


- . | of 
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of this nature occurred in the court of ſeſ- 
ſion. A man having right to ſeveral ſub- 
jects contained in an adjudication, ſold one 
of them with abſolute warrandice; and 
the purchaſer having acquired a title pre- 
ferable to his author's adj udication, claim- 
ed the ſubjects that were not diſponed to 
him. The court reſtricted the claim to 
the ſum paid for the preferable title *. 
It is not certain whether this decree was 
laid upon the principle above mentioned: 
for what moved ſome of the judges was 
the danger of permitting a purchaſer ac- 
quainted with the title-deeds of his au- 
thor, to take advantage of his knowledge 
by picking up preferable titles; and that 
this, as an unfair practice, oughs.. to * 
n | 
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ART, III. Connections that intitle one who is 
4 a-leſer to be indemniſied by one 
n n e not a gamer, 
'. Caxks: deihy © occur, where, by abſence, 
aer | Rags or other circum- 


fs 


7M 1 3 11. 1741 James Drummond contra 
"Brown and Miln, © | 
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ſtances, effects real or perſonal are left 
without proper management, and where 
ruin muſt enſue, if no perſon of bene vo- 
lence be moved to interpoſe. Here friend- 
ſhip and good-will have a favourable op- 
portunity to exert themſelves, and to do 
much goods mne without any extraor- 


lum a 1 1s "nvofita — ſuch 
acts of friendſhip or benevolence, juſtice 
and gratitude claim from him a retribu- 
tion, to the extent at leaſt of the benefit 

received. Here the maxim, Nemo debet 
locupletari aliena jactura, is applicable in 
the ſtricteſt ſenſe. Hence the actio nego- 
tiorum geſtorum in the Roman law, which 
for the reaſon given is nn. __ ren 1 ; 
vilized nations. 

But what if this Ga «our "a 
Homing his money and labour with the 
utmoſt e happen to be unfuc- 
ceſsful ? What if, after laying out his 
money profitably upon repairing houſes 
or purchaſing cattle for my uſe, the bene- 
fit be loſt to me by the caſual deſtruction 
of the ſubject; would it be juſt that this 
friend, who had no view but for my in- 
tereſt, thould run the riſk? As there was 


RK 3. Bungvoiamcs.. 10. 
no contract between us, a claim will not 
be ſuſtained at common law for the mo- 
ney expended. But equity pierces deeper, 


in order to fulfil the rules of juſtice. Ser- 


vice undertaken by a friend upon an ur- 
gent occaſion, advances gratitude from a 
virtue to be a duty; and binds me to 


recompen/e my friend as far as he has laid 


out his own, money in order to do me ſer- 
vice. The moral ſenſe teaches this leſſon; 
and no perſon, however Partial in his own 
concern, but muſt perceive this to be the 
duty of others. Utility alſo joins with ju- 
ſtice to ſupport this claim of recompence. 
Men ought to he invited to ſerve a friend 

in time of need: but inſtead of invitation, 
it would be a great diſcouragement, if the 
money advanced upon ſuch ſervice were 
upon their own riſk, even when laid out 
madly the grand. prudence (a). This doc- 
trine 


(a) The 13 writers found this duty upon 
their quaſi . contracts, of which negotiorum geſtio is 
Taid to be one. And to underſtand this foundation, 
the nature of quaſi· contracts muſt be explained. In 
human affairs certain circumſtances and ſituations 


frequently happen that require a covenant, which a, 
nothing can prevent but want of opportunity. The 


preſent caſe affords a good illuſtration. A ſudden 
! | EE call 
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trine is laid down by Ulpian in clear 
terms: © Is autem, qui negotiorum geſto- 
«© rum agit, non ſolum fi effectum habuit 
© negotium quod geſſit, actione ita ute- 
* tur: ſed ſufficit, fi utiliter geſſit, etſi ef · 
i fectum non habuit negotium. Et ideo, 
* fi inſulam fulſit, vel ſervum ægrum cu- 
* ravit, etiamſi inſula exuſta eſt, vel ſer- 

„ vus obiit, aget 2 1 
© ee et Labeo probat 

From what is» aid above-ir 18 eden. 


24 . ne i ut; 2814175 
ne nds 2 me abend e ee, time to regu⸗ , 
late my affairs: 1 enſues, and a friend un- 
dertakes the management. Here nothing prevents 
a mandate but want of opportunity; and it is preſu- 
med that the mandate would not have been want- 
ing, had I known the good intentions of my friend. 
Equity accor dingly holds the mandate as ranted, | 
and gives the ſame actions to both that the common 
law gives in purfuance of a mandate T hough this 
ſerves to explain the Roman guañ contracts, yet it 
ſeems a wide ſtretch in equity to give to a ſuppoſi - 
tion the effects of a real contract; ef] pecially without 
any evidence chat the perſon who undertakes the 
management would have been my choice. But 1 
have endeavoured to make out in the text, that this 
claim for recompence has a ſolid foundation in ju- 
tice, and in human nature, without neceſſity of re- 
curring to the ſtrained ſuppoſition of: a contract. | 


— 


1. 10.4 1. Negot. geſt, 


that 
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that the man who undertakes my affairs, 
not to ſerve me, but to ſerve himſelf, is 
not intitled to the ado negotiorum geflorum. 
Nor, even ſuppoſing me to be benefited by 
his management, is he intitled to have his 
loſs repaired out of my gain: for wrong 
can never found any claim in equity. Yet 
Julianus, the moſt acute of the Roman 
writers, anſwers the queſtion in the affir- 
mative. Treating of one who mala fide 
meddles in my affairs, he gives the follow- 
ing opinion: * Ipſe tamen, fi circa res 
% meas aliquid impenderit, non in id quod 
sei abeſt, quia improbe ad negotia mea 
* acceſſit, ſed in quod ego locupletior fa- 
* Aus ſum, habet contra me actionem *.“ 
It appears at the ſame time, from J. ult. C. 
De negot. geſt. that this author was of a 
different opinion, where the management 
of a man's affairs was continued againſt 
his will; for there no action was given. 
This, in my apprehenſion, is eſtabliſhing 
a diſtinction without a difference: for no 
man can hope for my conſent to continue 
the management of my affairs, when he 
begun that management, not to ſerve me, 
| but with a view to his own intereſt, A. 
" Þ 6. 93. De negot get. 


prohibition 


——b— —— — 
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prohibition involved in the 1 nature of the 
thing, 1s wa to an re Ran: 
tion. e 

The maſter 1. a ſhip, or any other, win 
ranſoms the cargo from a privateer, is, 


according to the doctrine above laid down, 


intitled to claim from the owners of the 
cargo the ſum laid out upon their ac- 


count: they profit by the tranſaction, and 
tbey ought to indemnify him. But what 
if the cargo be after ward loſt in. a ſtorm at 


ſea, or by robbery at land? The owners 
are not now profiters by the ranſom, and 


therefore they cannot be made liable upon 
the maxim, Nemo debet locupletari aliena 


jactura. They are however liable upon the 
principle here explained. The moment 
the tranſaction was finiſhed they. became 
debtors to the ranſomer for the ſum he 
laid out profitably upon their account, 
He did not undertake the riſk of the cargo 
ranſomed; and therefore the caſual loſs of 
the cargo cannot have the ellect to r 
him of his claim. ; | 
The lex Rhodia de jactu, a celebrated ma- 
ritime regulation, has prevailed among all 
civilized nations ancient and modern. 
e in a ſtorm weighty goods of little 
23 value 


/ — 
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value are thrown overboard to diſburden 
the ſhip, the owners of the remaining car- 
go muſt contribute to make up the loſs. 
This caſe, as to the obligation of retribu- 
tion, is of the ſame nature with that now 
mentioned, and depends on the ſame prin- 
ciple. The throwing overboard weighty 
goods of little value, is beneficial to the 
owners of the more precious goods, which 
by that means are preſerved ; and, accor- 
ding to the foregoing doctrine, theſe owners 
- ought to contribute for making up the loſs 
of the goods thrown into the ſea, preciſe- 
ly as if there had been a formal covenant 
to that effect. But what if the whole car- 
go be afterward loſt, by which eventually 
there is no benefit? If loſt at fea in the 
ſame voyage, the owner of the goods 
thrown overboard has certainly no claim; 
| becauſe at any rate he would have loſt his 
goods along with the reſt of the cargo. 
But as ſoon as the cargo is laid upon 
land, the obligation for retribution is pu- 
rified; the value of the goods abandoned 
to the ſea, is or ought to be in the pocket 
of the owner; and the delay of payment 
will not afford a defence againſt him, 
1 7 6 Whatever 
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whatever becomes of the cargo e it 1s 
% 7 


| It is a queſtion of greater 3 


Whether the goods ſaved from the ſea 
ought to contribute according to their 


(c 
cc 
cc 
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weight or according to their value. The 
latter rule is eſpouſed in the Roman law: 


Cum in eadem nave varia mercium ge- 
nera complures mercatores coegiſſent, 


prætereaque multi vectores, ſervi, liberi- 


que in ea navigarent, tempeſtate gravi 
orta, neceſſario jactura facta erat. Quæ- 
ſita deinde ſunt hæc: An omnes jactu- 
ram preſtare oporteat, et ſi qui tales 
merces impoſuiſſent, quibus navis non 
oneraretur, velut gemmas, margaritas ? 
et quæ portio præſtanda eſt? Et an 
etiam pro liberis capitibus dari opor- 


* teat? Et qua actione ea res expediri 
poſſit? Placuit, omnes, quorum inter- 
fuiſſet jacturam fieri, conferre oportere, 
. quia id tributum obſervatæ res debe 
rent: itaque dominum etiam navis pro 


portione obligatum eſſe. JaQure ſum- 


mam pro rerum pretiq diſtribui oportet. 
Corporum liberorum æſtimationem nul- 
lam fieri poſſe *. *.“ This rule is * 


e $2 De lege rat de jactu. 


by 
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by all the commercial nations in Eu- 
rope, without a ſingle exception, as far 
as I can learn. And in purſuance of the 
rule, it is alſo adopted, That the own- 
er of the ſhip ought to contribute, be- 
cauſe the ſhipwreck being prevented by 
throwing overboard part of the cargo, 
his claim for freight is preſerved to him. 
* Thus, if, in ſtreſs of weather; or in 
6 danger and juſt fear of an enemy, goods 
©. be thrown overboard, in order to ſave 
the hip and the reſt of the cargo, that 
* which is ſaved ſhall contribute to re- 
„ pair that which is loſt, and the owners 
* of the ſhip ſhall contribute in Lag ce 
tion *. — 

Theſe authorities vocwickfiandln g, to 
which great regard is -juſtly due, it is not 
in my power to baniſh an impreſſion, That 
the rule of contribution ought to be weight, 
not value. In every caſe where a man 
gives away his money or his goods for be- 
hoof of a plurality connected by a com- 
mon. intereſt, two things are evidenc.: firſt, 
That his equitable claim for a recompence 
cannot exceed the loſs he has ſuſtained ; 


* Shower's Caſes in parliament 19, 8 
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proceed warily, ſtep by ſtep. 
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and next, That each individual Is liable to 


make up the loſs of that part which was 
given away on his account. When a ran- 
ſom is paid to a privateer for che ſhip and 
cargo, a ſhare of the money is underſtood 
to be advanced for each proprietor, in pro- 
portion to the value of his goods; and 


that ſhare each muſt contribute, being laid 


out on his account, or for his ſer vice. 
That the ſame rule is applicable where a 


ſhip is ſaved by abandoning part of its 
cargo, is far from being clear. Let us 

The cargo 
in a violent ſtorm is found too weighty for 


the ſhip, which muſt be diſburdened of | 


part, let us ſuppoſe the one half. In what 
manner is this to be done? The anſwer 
would be eaſy, were there leiſure and op- 
portunity for a regular operation: each 
perſon who has the weight of a pound a- 
board, ought to throw the half into the 


lea; for one perſon is not bound to aban- 
don a greater proportion than another. 


This method, however, is ſeldom or never 


practicable; becauſe in a hurrythe goods 
at hand muſt be heaved over: and were 


it practicable, it would not be for the com- 
mon intereſt to abandon goods of little 
8 weight 
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weight and great value, along with goods. 


of great weight and little value. Hence 


it comes to be the common intereſt, and, 

without aſking queſtions, the common 
practice, to abandon goods the value of 
which bears no proportion to their weight. 
This, as being done for the common inte- 
reſt, intitles the proprietors of theſe goods 
to a recompence from thoſe for whoſe ſer- 
vice the goods were abandoned. | Now the 
ſervice done to each proprietor is, inſtead 
of his valuable goods, to have oxhers 
of a meaner quality; 


and for «fucks ſervice all the recompence 


that can be juftlyiclaimed is the value of 
the goods thrown overboard. Let us ſup- 
poſe with reſpect to any owner in parti- 


cular, that regularly he was bound to 


throw overboard twenty ounces of his 
goods : all that he is bound to contribute, 
is the value of twenty ounces of the goods 
that in place of his own were actually 
thrown overboard, In a word, this ſhort- 
hand way of throwing into the ſea the 
leaſt valuable goods, appears to me in the 


ſame light, as if the ſeveral owners of the 


more valuable part of the cargo, had each 
bo them purchaſed a. quantity of the mean 


goods 


[ 
A 
| 
1 
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goods to be thrown i into o the to an of 


>:1 + en at as 4 time, that 
we doctrine of the Roman law appears 
very uncouth in ſome of its conſequences. 


| Jewels, and 1 may add bank- bills, are 
made to contribute to make up the loſs, 
though they contribute not in any de- 


gree to the diſtreſs; nor is a ſingle ounce 


thrown overboard upon their account: 


nay, the ſhip itſelf is made to contribute, 


though the jactura is made neceſſary, not 


by the weight of the ſhipß but by that of 
the cargo. On the other hand, paſſengers 
are exempted altogether from contributing, 
for a very whimſical reaſon, That the va- 
lue of a free man cannot be eſtimated in 
money: and yet paſſengers frequently 
make a great part of the load. If they 
contribute to the neceſſity of diſburdening 
the ſhip, for what good reaſon ought they 
to be exempted from contributing to make 
up the loſs of the goods thrown into the 
ſea upon their account? | 
.. Under this article comes a cafe 5 ar 
pears. to be in apicibus Juris. A bond ex- 
tinguiſhed by payment is aſſigned for a 


| . conſideration, and the aſſignee, 


ignorant 
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ignorant of the payment, obtains payment. 
a ſecond time from the debtor's heir. Af- 
ter ſeveral ' years the error is diſcovered, 
but the cedent by this time has become 
bankrupt. The heir is at common law 
entitled to demand from the aſſignee the 
ſum he paid; as twice payment can have 
no ſupport in law. The aſſignee paying 
this ſum is barred by the inſolvency of 
the cedent from any relief againſt him. 
What does equity rule in this intricate 
caſe, where there is a real connection be- 
| tween the parties by their concern in the 
ſame ſubject? A ſtrong circumſtance for 
the aſſignee is, that the payment he recei- 
ved from the heir bona fide, was to him 
invincible evidence, that he could have no - 
claim againſt the cedent. He was led in- 
to that miſtake by the heir's remiſſneſs or 
rather raſhneſs in paying without exami- 
ning his father's writings. They are e- 
qually certantes de damno witando; and yet 
the heir's claim at common law muſt be 
ſuſtained, if there be nothing in equity to 
balance it. The balance in equity is, that 
the loſs ought to reſt on the heir, by whoſe 
remiſſneſs it was occafioned, and not on 
the aſſignee, who had it not in his power | 
I RE EE | to 


i 
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to prevent it. But as the aſſignee's loſs is 


only the price he paid to the cedent, his 


_ equitable. defence againſt the heir can go 


no further. This principle of equity is 
acknowledged by the court of ſeſſion, and 
has been frequently applied. Thus an 
heir having ignorantly paid a debt to an 
aſſignee, and ſeveral years after having 
diſcovered that his anceſtor had paid the 
debt to the cedent, he inſiſted in a con- 
dictio indebiti. The defendant was .affoil- 
ried, becauſe the cedent had become in- 


ſolvent after the erroneous payment *, In 


this caſe it ſeems to have been overlooked, 
that the aſſignee was not intitled to with- 
bold from the heir more than what he 
himſelf had paid to the cedent. So far 
he was certans de damno witando : to de- 


mand more was captare lucrum ex aliena 


jactura. A creditor, after receiving a par- 


tial payment, aſſigned the whole ſum for 
ſecurity of a debt due by him to the aſ- 


ſignee; who having got payment of the 


whole ſum from the debtor, ignorant of 


the partial payment, was on diſcovery of 


the fact ſued for reſtitution condictione in- 5 


1 July 1723, Duke of Argyle contra a Repreſenta- 
debiti. 


—_ Lord Halcraig. 
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debiti. His defence was ſuſtained, - That | 
he was not bound to reſtore what he re- 
ceived in payment of a juſt debt &. This 
judgement is founded on a miſtake in 
fact. The debt due to the aſſignee by the 
cedent was a juſt debt; but the ſum paid 
by the debtor to the iGgnes was not in 
payment of that debt, but of the debt due 
by him to the cedent, which was not 
wholly juſt, as part had been formetly 
paid. The debtor therefore was well in- 
titled to demand the overplus from the aſ- 
ſignee, becauſe a ſecond payment can 
have no ſupport from law. But probably 
the cedent had become inſolvent after the 
erroneous payment, which brings this 
caſe under the rule of Ne handled a- 
bore, IN 


* 


N Stair, 23 4 February 1681, Earl Mar contra Earl 
Callender. | 
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E AC; 


Powers of a court of equity to remedy 
what is imperfect in common law with 
ee to deeds ad covenants. 


'E have ſeen above, that, abſtract- 
ing from poſitive engagements, 

: the affording. relief to a fellow-creature-in 
diſtreſs, - is the only caſe that exalts our 
benevolence to be an indiſpenſable duty. 
A man however is ſingly the moſt helpleſs 
of all animals; and unleſs he could rely 
upon aſſiſtance from others, he would in 
_ vain attempt any work that requires more 
than two hands. To ſecure aid and aſſiſt- 
ance in time of need, the moral ſenſe 
makes. the performance of promiſes and 
covenants 2 duty; and to thefe accordingly 
may juſtly be attributed, the progreſs at 
leaſt, if not the commencement, of every 
ANT | . 
Among the various principles that qua- 
lify men for ſociety, that by which one man 
Can 
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can bind himſelf to andther by an act of 
will, is eminent. By that act, a new 
Feld ariſes between them: the perſon 
bound! is termed obligor, the other obligee. 
But a man may exert an act of will in fa- 
vour of another without binding himſelf, 
which is the caſe of a teſtament or latter- 
will: during the teſtator's life, his will 
expreſſed in his teſtament, differs not from 
a reſolution, as he is bound by neither; 
but after death it differs widely, for Neath 
puts an end to the power of alteration. A 
teſtament therefore muſt be effectual by 
the teſtator s death, or it never can be ef- 
fectual. e | 
Where two n bind themſelves to 
each other by mutual acts of will, this is 
termed a contract or covenant, Where one 
binds himſelf to another without any re- 
ciprocal obligation, that act of will is 
termed a promiſe. 1 promiſe to pay to John 
L. 100. An offer is a different act of will: 
it binds not unleſs it be accepted; and ac- 
ceptance is an act of will of a fourth kind. 
Where one by an act of will conveys a 
fubject to another, that is a fifth kind; 
and that act expreſſed 11 in wr riting i is termed 
a deed, . : 
B b 2 | Nas 
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Notre, independent of will, bars abſo- 
lutely men from harming each other. It 
binds them poſitively to afford relief to 
the diſtreſſed as far as they are able. | But 
in no caſe is a man bound to add to the 
eſtate of another, or ta make him locuple- 
tior, as termed in the Roman law, other- 
wiſe than by voluntary engagement. This 
diſtinguiſhes the obligation of a volunta- 
ry engagement from the other duties men- 
tioned. The latter cannot be tranſgreſſed 
without making others ſuffer ; in perſon, in 
goods, or in reputation: but in relieving 
from the obligation of a promiſe or cove- 
nant, the perſon in whoſe favour it is 
made, is indeed deprived of any benefit 
from it, but ſuffers no poſitive loſs or da- 
mage: to him 1 it is lucrum cefſans only, not 

| damnum datum. Hence it is, that rhe mo- 
ral ſenſe 1 is leſs rigid as to voluntary en- 
gagements, than as to duties that ariſe 
without conſent. To fulfil a rational pro- 
miſe. or covenant, is a duty no leſs inflexi- 
ble than to fulfil the duties that ariſe with 
out conſent. But as man is a fallible be- 
ing, liable to fraud and deceit, and apt to 
4 miſled by ignorance and error, the 
moral ſenſe would be Wl ſuited to his na- 
| ture, 
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rure, did it compel. him to fulfil every en- 
gagement, however irrational, however 
raſhly or zgnorantly made. Deplorable in- 
deed would be our condition, were we ſo 
ſtrictly bound by the moral ſenſe: the in- 
nocent would be a prey to the deſigning, 
the ignorant would be over- reached by 
the crafty, and ſociety be an uncomforta- 
ble ſtate. But the author of our nature 
leaves none of his works imperſect: the 
| moral ſenſe, correſponding, to the fallibi- 
lity of our nature, binds us by no engage- 
ment but what is fairly entered into with 
every conſequence in view, and what in 
particular anſwers on: end for hie it 
was made. Po | 
Few perſons paſs as of 0 time 
without having purpoſes to fulfil, and 
plans to execute; for accompliſhing which, 
means are employ' 'd.« Among theſe means, 
deeds and Covenants: make a capital figure; 
no man binds himſelf or others for the 
ſake merely of binding, bur, i in order to 
bring about a deſired event. Every deed 
and covenant may accordingly be confider- 
ed to be a mean emplayed to Ng about 
a ſome end or event. els 
Sometimes the defired event is mention- 


ed 
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ed in the deed or covenant, and expreſſ⸗- 
ly agreed on to be performed; in which 
caſe performance concludes. the tranſ- 
action, being all that was intended. A 
bond for borrowed money is a proper 
example; what is ſtipulated in the bond to 
be performed, is repayment of the money, 
beyond which the parties have no view; 
and that end is accompliſhed when the 
money is repaid, - A legacy bequeathed i in 
a teſtament is another example : wel payment 
of the legacy i is the only end in view; and 
chat end is accompliſhed when the tega< 
tee receives the money. But in many 
deeds and contracts, the fact appoint- 
ed to be done, is not ultimate, but in- 
tended to bring about a further end. Thus, | 
when I buy a ſtone horſe for propa gation, 
the contract is e grand upon delivery 5 
of the horſe to me. But this performance 
does not fulfil my purpoſe: Ihave a fur- 
ther end in view, which is to breed hor- 
ſes; and unleſs che horſe be fit for that 
ch; my purpoſe in contracting is fruſtra- 
ted. 1 purchaſe a hoglhead of flax-ſeed for 
raiſing a crop of flax. It is not enough 
e che ſeed be delivered to me: if it be 

e e rotten. 
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rotten, the end I have . in view 1s diſap- 
pointed. _ 

This ſuggeſts a diviſien of melon 
engagements into two kinds : the firſt, 
where the performance mentioned: is ulti- 
mate by fulfilling all that was intended ; 
the other, where the performance men- 
tioned is not ultimate, but intended as a 
mean to a further end, not mentioned. 


In this kind, a contract is a mean to bring 


about the immediate end, namely, the 
performance of what was mentioned and 
agreed on; and this immediate end is a 
mean to bring about the ultimate end. 

In contracts of this kind, there is place 
for judging how far the means are propor- 
tioned to the end: they may be iñſuffi- 


cient to bring about the end; they may 


be more than ſufficient; and they may 
have no tendency to being about the end. 


Here equity may :oterpele, to vary theſe 
means in ſome caſes, and to proportion 


them more accurately to the ultimate end: 
in other caſes, to ſet aſide the contract al- 
together, as inſufficient to bring about the 
ultimate end. Hence it is, that ſuch con- 


tracts are termed contracts bonæ dei; that 


15, contracts in which * may inter- 
poſe 


1 hy 
mn of 1 
« % 4 
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poſe to correct inequalities, and ehm | 
all matters according to the Plain inten- 
tion of che parties. With reſpect to cbn- 
tracts where the performance ſti] wifated 18 
the ultimate end, there "5 Evic ently 116 
place for the interpoſition of equity ; ; "for 
what defence can a man have, either i in Jaw 
or in equity, againſt performing his eng age- 
ment, when it fulfils all that he had in 
view in contracting? Contracts ticcor- 
dingly of that kind, are | tered a contracli 
- ow juris. JETS 80 ihn 

To the diſtinction between contracts bo 
ne dei and fricti Juris, great attention 1 is 
given in the Roman law. We are told, 
that equity may interpoſe in the former, 
and that the latter are left to common law. 
But as to what contracts are bone fidei, 
what ſtrict; juris, we are left in the dark 
by Roman writers. Some of their com- 
mentators give us liſts or catalogues; but 
they pretend not to lay down any preciſe 
rule by which the one kind may be diſ- 
tinguiſhed from the other. have endea- 
voured to ſupply that defect: whether ſa- 
tisfactorily or not, is the province ll 0 
thers to judge. 

Have we in, Scotland any action ſimilar 

= to 
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to what j#ihe Raman law is termed Con- 
dictio ex penutentia-? Voet, upon the title 
Condiftio cauſa data, &c. / ſays, chat the 
condictio en pemtentis is not admitted in 
modern practice, becauſe. every paction is 
now obligatory, IJ admit, that every pac- 
tion is obligatory ſo far as to produce an 
action; but that does not bar an equitable 
defence. And it appears to me, that there 
ntracts where repentance may be ſuſ- 

tained i in equity as a good defence; as 
where the contract is of a deep concern to 
one of the parties, and of very little to the 
other. For example, I bargain with an 

undertaker to build me a dwelling-houſe 
for a certain ſum, according to a plan 
concerted, Before the work is begun, the 
plan is diſcovered to be faulty in many 
capital articles,” Am I bound notwith- 
ſtanding to fulfil my covenant with the 
underraker ? Will not ignorance here re- 
lieve me, as error would do, where it is 
lucrum ceſſans only to the undertaker, and 
a very deep loſs to me? Suppoſe again, 
that upon a; more narrow inſpection into 


= my finances, the ſum agreed on for build 
ing is found to be more than I ought to 
afford. Or what i „ rebus integris, 1 ſuc- 

Vox. I. e 5 ceed 
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ceed to an eſtate with E Frey houſe: upon 


it, or am invited by aw employment to 
ſettle elſewhere ?: If I be relieved, the un- 
dertaker is at liberty to accept of em loy= 
ment from others; and perhaps of more 
beneficial employment than mine: if I be 
kept bound, a great intereſt on my fide is 
ſacrificed to a trifling intereſt on his. Co- 
venants, intended for the ſupport of lo- 
ciety, ought not raſhly to be converted to 
the ruin of an individual. It is à delicate 
Point to determine in what caſes a court 
of equity ought to interpoſe. All arbitta- 
ry queſtions are dangerous, and this is one 
of them. The court of ſeſſion, however, 
muſt not decline ſuch queſtions where it 
is to relieve from deep inequality and di- 
ſtreſs. In the caſes above mentioned, | 
huts certainly. ue not refuſe to inter- 
en intereſt o on he] one fide, and very 
| little on the other, is not the only inſtance 
where a court of equity will admit of re- 
pentance. Of all articles of commerce, 
that of land is of the higheſt importance. 
For that reaſon, repentance is permitted in 
a verbal bargain of land, however fair and 
equal the bargain may be. It requires 
8232 1 "wing 
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writing to fix. the bargain. Marriage is a- 


contract ſtil] more important, as the hap- | 


pineſs of ones whole life may depend on 


it. Hence it is that nothing but a con- 


ma de preſents. can bind. Repentance is 


| ct every agreement that can be 
— a future marriage. Thus a 


bond granted by a woman to marry the 
obligee under a penalty, will not be hw 


1 even for the penalty. 
This chapter, conſiſting of many parts; 


requires many diviſions; and in the divi- 


ſions that follow a proper arrangement is 
ſtudied, which ought to be a capital ob- 


N in 1 en s 2 ; 


8 * c . | * ; 
Where with is inperetly ores in ; the 
| "On FF | 


I N applyin g che mk of. equity to deeds. 
and covenants, what comes firſt under 

confideration | is, whether the will be fully 
| fra 2. Vernon 102. 
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or fairly taken down in the writing. A 
man, expreſſing his thoughts th others; 
ther is the writer always accurate in ex- 
plied. Thus, clauſes in writings are ſome- 
times ambiguous or obſcure, ſometimes 
too limited, ſometimes too extenſive. As 
in common law. the words are ſtrictly ad- 
hered to, fuch imperfections are remedied 
by a court of equity. It admits words 
and writing to be the proper evidence of 
will; but excludes not other evidence, | 
Senſible that words and writipg are not 
always accurate, it endeavours to. gia 
will, which is the ſubſtantial part; z. and 
if, from the end and purpoſe of che © n 
; gagement, from collateral. circumſtances, 
or from other fatisfying evidence, will can 
be aſcertained, it is juſtly made the rule, | 
however it may differ from the words. 
The ſole purpoſe : of the writing 1s to bear 
| teſtimony of will; and if that teſtimony 
prove erroneous, it can avail nothing a- 
gainſt che truth, This branch of equitable 
juriſdiction, which comprehends both 
deeds and en, 18 founded on the 
Principle 


2 5 1 
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principle of juſtice, which declares for- 
will againſt every erroneous evidence of it. 

- This ſetion may be divided into three 
articles. Firſt, Where the words leave us 
uncertain about will. Second, Where they 

are ſhort of will. . Where 
en at. a 


RT. 4 N Ki the wit leave us uncertain 
18 OR about will, 88 
15 "Trrs 8 ie Keen may be occafioned 
57 y the fault of the writer, miſtaking. the 
T meaning of his employer ; 4 or by the fault 
"the employer, exerting an act of will 
iinperfectly, or expreſſing his will obſcure- 
ly. But 1 purpoſely neglect. theſe diſtinc- 
86883 ; becauſe in moſt of the caſes that 
Reck, it is extremely doubtful upon whom 
the inaccuracy is to be charged. Nor will 
this breed any confuſion; for from what- 
ever cauſe the doubt about will ariſes, 
the method of folving it is the ſame, name- 
ly, to form the beſt conjecture we can, af- 
ter conſidering every relative circum- 
ſtance. | 


* . l 7 — J 88 
r 1 > TE. eye — — — yn ens > . * - 
4 * 4a? 5 j 4 n * mar * p a 
3G Ly 84 ad Os 25 Fine tionnt Ss AS van; If Det, rote on AH 7 a4 


EA Contra 


206 DREHDS AND Covenants. B. I. 


Contracts ſhall furniſh the firſt exam 
ples. In a bargain of ſale, the price is 

referred to a third perſon: the referee dies 
ſuddenly without naming the price; and 
there is no performance on either ſide. 
There being no remedy lere at common 
law, becauſe the price is not aſcertained, 
can a court of equity ſupply the defect in 
order to validate the bargain? This que- 

ſtion depends on what the parties intended 
by the reference. If they intended not to 


be bound but by the opinion of the re- 


feree, it is in effect a conditional bargain, 
| Never purified, which no court will make 
| Tua But if it was intended, that the 
fale ſhould in all events ſtand good, lea- 
ving. only t the price to be determined , by 
the referee ; the unexpected accident of his 
deach cannot reſolve the bargain; upon 
which account, it belongs to a court of e- 
quity, in place of the referee, to name a 

price ſecundum: arbitrium boni viri. A man 
havin g purchaſed land, obliged himſelf in 
a backbond to rediſpone, upon receiving 
back the price from the vender within a 
time ſpecified. The vender having died 
within the time, it was queſtioned, Whe- | 
ther his heir was privileged to redeem the 
land, 


—— 
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land. If it was the meanin 98 of the con- 
tract to confine the priviſkge of redemp- 
tion to the vender perſonally, his heir 


could have no right. But if it was under- 


ſtood ſufficient that the price ſhould be 


repaid within the time ſpecified, the heir 
was intitled to redeem, as the predeceſſor 


was. This conſtruction, as the more e- 
qual and rational, was adopted by the 


court of ſeſſion, And accordingly, the 
land was found legally redeemed, upon 
the heir's offering the price before the 
term was elapſed . A gentleman having 
given a bond of proviſion to his ſiſter for 
3660 merks, took from her à backbond, 
importing, That the ſum being rather 
too great for his circumſtances, ſhe con- 
* ſented that the ſame ſhould be mitiga- 
et ted by friends to be mutually choſen, 


their mother being one.“ After the 
mother's deceaſe without mitigation, the 
brother's creditors inſiſting for a mitiga- 
tion ſecundum arbitrium boni viri, the de- 
fence was, That the condition of the miti- 


gation had failed by the mother's death; 


and cherefore that the bond muſt ſubſiſt 


» Stair, gth January 1662, Earl of bores contra, 
_ 6 | 


in 
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in totum. The defence was ſuſtained *. 
Suppoſing the bijckbond to be conditional, 
the judgement is right. But as it ſeems 
the more natural conſtruction, that there 
ſhould be a mitigation if the brother's cir- 
ceumſtances required it, the unexpected 
death of the mother ought not to have pre- 
vented the mitigation. | 

The next examples ſhall A of deeds. 
The miniſter of Weem ſettled his funds 
upon. five truſtees, and their ſucceſlors, 
for the uſe of the ſchoolmaſters of that 
_ pariſh, declaring the major part to be a 
quorum. Two only of the truſtees ha- 
ving accepted and intermeddled with the 
funds, a proceſs was brought againſt them 
by the repreſentatives of the miniſter, 
claiming the funds upon the following 
ground, That the . deed of mortification 


was conditional, requiring the acceptance 


of a quorum. at leaſt of the truſtees; and 
therefore void, the condition not having 
been purified. The defence was, That 
the deed of mortification was pure, - veſting: 
a right in the ſchoolmaſters of Weem; 
that the nomination of em was only | 


pts Þ ey February 17 24 Corlan contra Maxwell of Barn- 
cleuch. 
18 — | intended, 
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\ 


intended, like the nomination of an exe- 
cutor, to make the funds effeaual; and 
that it was not intended to make the deed 
depend on their acceptance or non- accept- 
ance. The deed was ſuſtained; the court 
being of opinion, that it would have been 
effectual though all rhe truſtees had decli- 
ned acceptance T. I illuſtrate this by an 
oppoſite caſe, where it was underſtood that 
no right was created by the deed. Lady 
Preſtonfield made a ſettlement of conſider- 
able funds, to Sir John Cunninghame her 
eldeſt ſon, and Anne Cunninghame, her 
_ eldeſt daughter, as truſtees for the ends 
and purpoles following. Firſt, the yearly 
intereſt to be applied for the education and 
ſupport of ſuch of her deſcendents as 
ſhould happen to be in want or ſtand in 
need thereof, and that at the diſcretion of 
rhe truſtees. Second, failing deſcendents, 
the capital to return to her heirs. The 
truſtees declining to accept this whimſical 
ſertlement, a proceſs for voiding it was 
brought by the heir at law, in which were 
called all the exiſting deſcendents of the 
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* December 1752, Campbell contra Campbell of 
Monzie and Campbell of Achallader, 


Vor. I. = D d os maker. A 


210 DEEps AND COVENANTS. . 


maker. As here it appeared to be the ma- 
ker's will ta leave all to the diſeretion of 
the truſtees, without the leaſt hint of gi- 
ving any right to her deſcendents inde- 
| pendent of the truſtees, the deed was de- 
clared void by their non-acceptance *. 
Colonel Campbell being bound in his 
contact of marriage to ſecure the ſum of 


| 40,000 merks, and the conqueſt during 


the marriage, to himſelf and ſpouſe in 
conjunct fee and liferent, and to the chil- 
dren to be procreated of the marriage in 
fee, did by a deathbed-deed ſettle all up- 
on his eldeſt ſon, burdened with the ſum 

of 30,000 merks to his younger children, 
to take place if their mother could be pre- 
vailed on tb give up her claim to the life- 
rent of the conqueſt, and reſtrict herſelf 
to a leſs jointure: otherwiſe the proviſion 
to the younger children ro be void; in 
which event, it was left upon the Duke of 
Argyle and Earl of Ilay to name ſuch pro- 
viſions te the children as they ſhould. ſee 
_ convenient, The reterees having deelined 
to accept, the queſtion occurred between, 
the heir and the younger children, What 


ba od January 710. Sir Kan Dick contra Mrs 
Ferguſſon and her . | 


Was 
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was the Colonel's intention, whether to 
make a proviſion for his younger children; 
referring the quantum only to the Duke 
and Earl; or to make the proviſion condi- 
tional, that it ſhould not be effectual un- 
leſs the referees named a ſum. The court 
adopted the latter conſtruction; and refu- 
ſed to interpoſe in place of the referees to 
name a ſum . The judgement probably 
would have 8 different, had no provi- 
ſion been made for the children in the con- 
tract of marriage. | 

A married woman gives a ſecurity on 
her eſtate to her huſband's creditors ; but 


with what intention it is not ſaid. If a 


donation was intended, ſhe has no claim 
for relief againſt her huſband : but in 


dubio, a cautionary engagement will be 


preſumed ; which affords her a claim f. 


A court of common law would hardly be 


brought to ſuſtain a claim of this nature, 


where there is no clauſe in the deed on which 


it can be founded. 


* 204 December 1739, Campbell contra Campbells. 


t Stair, 11th January 1679, Bowie contra Corbet ; 
Fountainhall, 16th July 1696, Leiſhman contra Nicols ; 
_ 29th November 1728, Trail of Sabae contra Moodie, 
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D Where a man es a ſum to his cre- 

ditor, without declaring it to be in ſatiſ- 
faction, it will be ſuſtained as a ſeparate 
claim at common law. But as the granter 
probably intended that ſum to be in ſatiſ- 
faction, according to the maxim, uod de- 


BBitor non prefumitur donare, a court of e- 


quity, ſupplying a defect in words, de- 
crees the ſum to be in ſatisfaction. Thus, 
a man being bound for L. 10 yearly to 
His daughter, gave her at her marriage a 
portion of L. 200. Decreed, That the an- 
nuity was included in the portion *, But 
where a man leaves a legacy to his credi- 
tor, this cannot be conſtructed as ſatisfac- 
tion; for in that caſe } it would not be a 19 7 | 
gacy or donation, _ 

Anthony Murray, anno 1738, mah a 
fettlement of his eſtate upon John, and 
Thomas Belſcheſes, taking them bound, 
among other legacies, to pay L. 300 Ster- 
ling to their ſiſter Emilia, at her marriage. 
Anthony altered this ſettlement anno 1740, 
in favour of his heir at law; obliging him, 
however, to pay the legacies contained. in 
the former ſettlement. In the year 1744, 

Anthony executed a bond to Emilia upon 


* 'Tothill's Reports, 78. 


the 
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the narrative of love and favour, binding. 
himſelf to pay to her in liferent, and to 
her children nati et naſcituri in fee, at the 
firſt term after his deceaſe, the ſum of 
L. 1200 Sterling. The doubt was, whe- 
ther both ſums were due to Emilia, or 
only the latter. It was admitted, that 
both ſums would be due at common law, 
which looks no farther than the worth. 
But that this was not the intention of the 
granter, was urged from the following cir- 
cumſtance, That in the bond for the 
L. 1200 there is no mention of the former 
legacy, nor of any legacy; which clearly 
ſhews, that Anthony had forgot the firſt 
legacy, and conſequently that he intended 
no more for Emilia but L. 1200 in whole. 
Which was accordingly decreed “. 
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/ will. 
BIEN this article and a following 


ſection, intitled Imply'd will, there is much 
affinity; but as the blending together 


» dad December 1752, Emilia Belſches and her huſ- 
band contra Sir Patrick Murray. 5 


things 
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things really diſtinct, tends to confu- 
ſion of ideas, I have brought. under the 
preſent article, acts of will that are in- 
deed expreſſed, but ſo imperfectly as to 


leave room for doubt whether the will 


does not go farther than is ſpoken out; 
leaving to the ſection Inply d will articles 
eſſential to the deed or covenant, that muſt 
have made a part of the maker's will, and 
yet are totally omitted. to be expreſſed. 
In England, where eſtates are ſettled by 
will, it is the practice to make up any de- 
fect in the words, in order to ſupport the 
will of the deviſor. But here it is eſſen- 
tial, that the will be clearly aſcertained, in 
order that the court may run no hazard 
of overturning the will, inſtead of ſup- 
porting it. An executor being named with 
the uſual power of managing the whole 


money and effects of the deceaſed, the fol- 


lowing clauſe ſubjoined * And I hereby 
„ debar and ſeclude all others from any 
right or intereſt in my ſaid executry,” was 
held by the court 'to import an univerſal 
legacy in favour of. the executor * A 
man having two nephews who were his 


* uſt n 1930. * r contra Gabriel Na- 


pier. 
heirs : 


* 
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heirs at law, made a ſettlement in their fa- 
vour, dividing his farms between them, 
intending probably an equal diviſion. A 
farm was left out by the omiſſion of the 

| clerk; which the ſcriviner ſwore was in- 

| tended for the plaintiff, The court refu- 
ſed to amend the miſtake, leaving the farm 
to deſcend as ab inteflato *, For here it was 
not clear that the maker of the deed in- 
tended an equal diviſion, 

There being an entail of the eſtate of 

Cromarty to heirs-male, the Earl, in his 
contract of marriage, anno 1724, became 
bound, in caſe of children of the mar- 
riage who ſhould ſucceed to and enjoy 
the eſtate, to infeft his lady in a liferent- © 
locality of forty chalders victual; and in 
caſe of no children to ſucceed to and en- 
Joy the eſtate, he became bound to make 
the ſaid locality fifty chalders. The fol- 

\ lowing clauſe is added: That if at the 
* diſſolution of the marriage there ſhould 
** be children ſucceeding to and enjoying 

_ © the eſtate, but who ſhould afterward de- 
* ceafe during the life of his ſaid ſpouſe, 
ſhe from that period ſhould be entitled 

_* to fifty chalders, as if the faid children 


T 1, Vernon 37. 
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had nor exiſted.” The Earl king for- 
feited in the year 1 745, having iſſue both 
male and female, a claim was entered by 
his lady for the jointure of fifty chalders, 
to take effect atter her huſband's death. 
ObjeRted by! his Majeſty's Advocate, That 
ſhe is intitled to forty chalders only, there 
being ſons of the marriage, who but for 
the forfeiture would have ſucceeded to the 
eſtate. Here evidently the words fall ſhort 
of. intention; for as the claimant would 
have had a jointure of fifty chalders if the 
Fearl's brother or nephew had ſucceeded to. 
the eſtate, there can be no doubt that had 
the event of forfeiture been foreſeen, the 
Earl would have given her at leaſt fifty 
chalders. The claim accordingly was ſuſ- 
tained * * ** | 
Walter Riddel, in his contract of- mar- 
_—_ 1694, became bound to ſettle his 
whole land-eſtate on the heir-male of the 
marriage. In the year 1727, purpoſing 
to fulfil that obligation, he diſponed to 
his eldeſt ſon the lands therein ſpecified, 
| burdened with his debts, reſerving to 
bimſelf an annuity of 2000, merks only, 


- ® 96th laser 1764. Counteſs of Cromarty contra the 
Crown. 


I | The 
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The lands of Stewarton, which came un- 
der the ſaid obligation, were left out of 
the diſpoſition 1727. But that they were 
omitted by overſight, without intention, 
was made evident from the following cir- 
cumſtances: firſt, That the title-deeds of 
that farm were delivered to the ſon along 
with the other title-deeds; ſecond, That 
he took poſſeſſion of the whole; third, 
That a ſubſequent deed by the father an- 
10 1733, proceeds upon this narrative, 
„ That the whole lands belonging to him 
** were conveyed to his ſon by the diſpoſi- 
« tion 1727.” Many years after, the fa- 
ther, having diſcovered that Stewarton 
was not mentioned in the ſaid diſpoſition, 
ventured to convey that farm to his ſecond 
ſon, who was otherwiſe competently pro- 1 
vided. It was not pretended, that Stewar- 9 
ton was actually conveyed to the eldeſt ſon, = 
which could not be but in a formal diſ- 8 
| Poſition ; but as there was clear evidence 
of the father's obligation to convey it with 
the reſt of the eſtate, which obligation he 
was ſtill bound to fulfil, the court judged | 
this a ſufficient foundation for voiding 
1. VOk be E e | the 


218 ©" "RAR AND COVENANTS. | FR. 


the gratuitous diſpoſition to the Noon 
ſon * 3 . „ : 

In the caſes e writing i is ne- 
cellary as evidence only: it is of no con- 
ſequence what words be uſed in the Nomi- 
nation of an heir or of an, executor, pro- 
- vided the will of the maker be aſcertain- 
ed. But in ſeveral. tranſactions, writing, 
beſide the evidence it affords, is an indiſ- 
penſable ſolemnity. Land cannot be con- 
vey d without a procuratory or a precept, 
which muſt be in a ſet form of words. A 
man may lend his money upon a verbal 
paction, but he cannot proceed directly 
to execution, unleſs he have a formal bond 
containing a clauſe of regiſtration, autho-—- 
riſing execution. Neither can ſuch a bond 
be convey d to a purchaſer, otherwiſe than 
by a formal aſſignment in writing. Here 

a new ſpeculation ariſes, What power a2 
court of equity hath over a writing of 
this kind. In this writing, no leſs than 
in others, the words may happen erro- 
neouſly to be more extenſive than the will 
of the granter; or they may happen to be 
more limited. Muſt the words in all caſes 


„ e 4; 1766, Riddel contra Riddel of Glenriddel 


be 


ef 


de the ſovereign rule? Far from it. 
Though in certain tranſactions writ is an 
eſſential ſolemnity, it follows not that the 
words ſolely muſt be regarded, without 
relation to will; for to bind a man by 
words where he hath not interpoſed his 
will, is contrary to the moſt obvious 
principles of juſtice. Hence it neceſſarily 
follows, that a deed of this kind may, by 


a court of equity, be limited to a narrower 


ö effect than the words naturally import; 
and that this. ought to be done, where 
from the context, from the intendment of 


the granter, or Kein other convincing cir- 


cumſtances, it can be certainly gathered, 
that · the won by miſtake go beyond the 
will. But 8 


words may be ſupplied, and force given 
to will, ſuppoſing it clearly aſcertained ; 


yet this cannot be done 1n a deed'to Wach | 


writ is eſſential. The reafon is, that to 
make writ an eſſential folemnity, is in o- 


ther words to declare, that action muſt not 


be ſuſtained except as far as authoriſed by 
writ. However clear therefore will may 


de, a court of equity hath not authority 


to ſuſtain action upon it, independent of 
4 E e 2 | the 
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Pugh in ordinary caſes, ſuch 
as thoſe above mentioned, the defect of 


#] 
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the words where theſe are made eſſential; 
for this, in effect, would be to overturn 

vr, which is beyond the power of e- 
quity. A caſe that really happened, is a 
notable. illuſtration of this doctrine. A 
bond of corroboration granted by the 


debtor with a cautioner, was of the fol- 


kde 


lowing: tenor. And ſeeing the foreſaid | 
principal ſum of 1000 merks, and inte- 
* reſt ſince Martinmas 1742, are reſting | 
« unpaid; and that 4 the creditor is 


cc 


66 


term after mentioned, upon B the debt- 
* or's granting the preſent corroborati ve 
* ſecurity with C his cautioner ; therefore 
* and C bind and (oblige them, con- 

junctly and ſeverally, &. to content 
6c 


* and pay to 4 in liferent, and to her 


* children in fee, equally among them, 
* and failing any of them by deceaſe, to 
* the- ſurvivors, their heirs or aſlignees, 


66 in fee, and that at Whitſunday 1744, 


* with, 200 merks of penalty,. together 
“ with the due and ordinary annualrent 
c of the ſaid principal ſum from the ſaid 
te term of Martinmas 1742,” &c, Here 
the obligatory clauſe is imperfect, as it o- 


mits the principal ſum corroborated, name- 
ly, 


willing to ſuperſede . payment till the - 
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ly, the 1000 merks, a pure overſight of 
the writer. In a ſuit upon this bond of 
corroboration againſt the heir of the cau- 
tioner, it was objected, That upon chis 
bond no action could lie againſt him for 
payment of the principal ſum. It was ob- 
vious to the court, that the bond, though 
defective in the moſt eſſential part, afford- 
ed clear evidence of C's conſent to be 
bound as cautioner. But then it occurred, 
that a cautionary engagement is one of 
thoſe deeds that require writing in point 


of ſolemnity. A defective bond, like the 


preſent, whatever evidence it may afford, 
is ſtill leſs; formal than if it wanted the re- 
quiſites of the act 168 1. Action accor- 
dingly was denied; for action cannot be 
ſuſtained upon conſent alone where a for- 
mal deed is eſſential *, The following caſe 
concerning a regiſtrable bond, or, as term- 
ed in England, a bond in judgement, is an- 
other inſtance of refuſing to ſupply a de- 
fect in words. A bond for a ſum of mo- 
ney bore the following clauſe, with intereſt 
and penalty, without ſpecifying any ſum in 
name of penalty, The creditor moved 


dd June 4749, colt contra Angus. 


the 
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the court to ſupply the omiſſion, by na- 
ming the fifth part · of the principal ſum, 
being the conſtant rule as to conſenſual 
penalties. There could be no doubt of the 
granter's intention; and yet the court juſt- 
ly thought that they had not JE to _ 
ply the defect . 

But though a defect 1 a writ a is 
eſſential in point of ſolemnity, cannot be 
ſupplied ſo as to give it the full effect that 
law gives to ſuch a deed, it will however 
be regarded by a court of equity in point 
of evidence. A bond of borrowed money, 
for example, null by the act 1681 be- 
cauſe che writer's name was neglected, 
may, in conjunction with other — — 
be produced in an action for payment; 
order to prove delivery of the money as we 
Joan, and conſequently t to found a decree 
for ng” | 

5 i 


AR r. III. Where. 1260 words. 80 2 


ill. 
WIS is 44 n in daily pradtice, That 
* Fountajabail, th January MY *. contra 0- 


$'\xie, 
. however 
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however expreſs the words may be, a court. 
of equity gives no force to a deed beyond 
the will of the granter. This rule is fine- 
ly illuſtrated in the following caſe. John 
Campbell, provoſt of Edinburgh, did in 
July 1734 make a ſettlement of the whole 
effects that ſhould belong to him at the 
time of his death, to William his eldeſt 
ſon, with the burden of proviſions to his 
other children, Matthew, Daniel, and 
Margaret, Daniel being at ſea in a voyage 
from the Eaſt Indies, made his will, May 
1739, in which he © gives and bequeaths 
all his goods, money, and effects, to 

“ John Campbell his father; and in caſe 
“ of John's deceaſe, to his beloved ſiſter 
Margaret. The teſtator died at ſea in 
the ſame month of May; and in June fol- 
lowing John the father alſo died, without 
hearing of Daniel's death, or of the will 
made by him. William brought an ac- 
tion againſt his fiſter Margaret and her 
huſband, concluding, That Daniel's effects, 
being veſted in the father, were conveyed 
to him the purſuer by the father's ſettle- 
ment; and that the ſubſtitution in favour 
of Margaret, contained in Daniel's will, 
was thereby altered. It was anfwered, 
* That 
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That nothing could be intended by the 
Provoſt, but to ſettle his proper eſtate up- 
on his eldeſt ſon, without any intention 
to alter the ſubſtitution in his ſon Daniel's 
teſtament, of which he was ignorant : 
That words are not alone, without inten- 
tion, ſufficient to found a claim; and 
therefore, that the preſent action ought 
not to be ſuſtained. The court judged, 
* That the general diſpoſition 1734, grant- 
« ed by John Campbell to his ſon, the 
< purſuer, ſeveral years before Daniel's 
will had a being, does not evacuate the 
4 ſubſtitution in the ſaid will . Charles 
Farquharſon writer, being in a ſickly con- 
dition and apprehenſive of death, did, 
anno 1721, ſettle all the effects real and 
perſonal that ſhould belong to him at his 
death, upon his eldeſt brother Patrick Far- 
quharſon of Inverey, and his heirs; re- 
ſerving a power to alter, and diſpenſing 
with the delivery. Charles was at that 
time a bachelor, and died ſo. Being re- 
ſtored to health, he not only ſurvived his 
brother Patrick, but alſo Patrick's two 
ſons, who fucceſſively inherited the eſtate 


| Gas: 13th June 19405 Campbell contra his Siſter. 


2 | of 
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of Inverey. Patrick left daughters; but 
as the inveſtitures were to heirs-male, 
Charles was infeft as heir-male, died in 
poſſeſſion, and left the eſtate open to the 
next heir-male. Againſt him a proceſs is 

raiſed by the daughters of Patrick, claim- 
ing the eſtate of Inverey upon the ſettle- 
ment 1721 as belonging to Charles at the 
time of his death, and conſequently now 


to them as heirs of line to Patrick, The 


defence was, That here the words of the 


ſettlement are more extenſive than the 


will of the granter, which was only to aug- 
ment the family-eſtate by ſettling his own 
funds on Patrick the heir of the family; 


that this purpoſe was fulfilled by the coa- 


6 


lition of both eſtates in the defendant, the 
preſent head of the family; whereas the 
claim made by the purſyers, the purpoſe 
of which is to take from the repreſenta- 
tive of the family the family-eſtate itſelf, 
is not only deſtitute of any foundation 
in the maker's will, but is in direct op- 
poſition to it. The court judged, That the 


purſuers had no action on the deed 1721 to 


oblige the defendant to denude of the e- 
o E ni: ifhaty Kate 


Ph 
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ſtate of Inverey *. A contract of marriage 
providing the als to the heirs-male of 
the marriage, whom failing, to the huſ- 
band's. other heirs-male, contained the 
following clauſe, © And ſeeing the earldom 
* of Perth 1s tailzied to heirs-male, ſo that 
© if there be daughters of the marriage 
5 they will be excluded from the ſucceſ- 
“ ſion; therefore the ſaid James Lord 
% Drummond and his heirs become bound 
to pay to the ſaid daughters, at their age 


« of eighteen. or marriage, the ſums fol- 


2 lowing; ; to an only daughter 40,000 
“ merks,” &c. The eſtate being forfeited 
for treaſon committed by the eldeſt ſon of 
the marriage, the 'only daughter of the 


marriage claimed the 40,000 merks as be- 


ing. excluded from the ſucceſſion by the ex, 


iſtence of an heir- male. Objected by the 
King's Advocate, That the proviſion not 
being to younger children in general, but 


do daughters only, upon conſideration that 


the eſtate was entailed to heirs-male, was 
obviouſly intended to be conditional, and 
only to take effect n ſons of the mar- 


1 2 February 1756, Heir of Tie of Patrick Far- 
buon contra his Heir male. 7 i 


I 'K 
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riage; and that here Hadvernadiihy = 
words are more extenſive than the will. 
carried however, by a narrow 1 ; 
to ſuſtain the claim“. But the judgement 
was reverſed in the Houſe of Lords. | 
The ſame rule obtains with reſpe& to 
general clauſes in diſcharges, ſubmiſſions, 
aſſignments, and ſuch like, which are li- 
mited by equity where the words are more 
extenſive than the will. Thus, a general 
ſubmiſſion of all matters debateable, is not 
underſtood to comprehend land or other 
heritable right T. Nor was 4 general 
clauſe in a ſubmiſſion extended to matters 
of greater importance than thoſe expreſſ- 
ed 1. A had a judgement of L. 6000 a- 
gainſt BD. © gave A a legacy of L. Fa and 
died. 4, on receipt of this L. 5, gave the 
executor of B a releaſe in the following 
words. « I acknowled ge to have received 
of C L. 5, left me as a legacy by B, and 
We * do releaſe to him all demands e I 


, * zeth July 1752, Lady Mary Drummond. contra a the 
: King s Advocate. 
+ Hope, (Arbiter), ath March 3605 Paterſon contra 
Yorret. | 


t Haddington, 4th March 1607. eee, contra 
8 | ; 8 


4 2 ” „ againſt 
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* againſt him, as executor to B, can have 
« for any matter whatever.” It was ad- 
judged, That the generality of the words 
all demands ſhould be reſtrained by the 
particular occaſion mentioned in the for- 
mer part, namely, the receipt of the I.. 5, 
and ſhould not be a Arden of rhe judge- 
ment 
A variety of irritancies contrived to ſe⸗ 
cure an entail againſt acts and deeds of 
the proprietor, furniſh proper examples of 
this doctrine. Where ſuch irritancies are 
ſo expreſſed as to declare the proprietor's 
right voidable only, not ih facto void, an 
act of contravention may be purged be- 
fore challenge, and even at any time be- 
fore ſentence in a proceſs of declarator. 
But What ſhall be ſaid upon clauſes de- 
| claring the proprietor to fall from his right 
ip/o facto upon the firſt act of contraven- 
tion? Suppoſing the entailer by this 
clauſe to have only intended to keep his 
heirs of entail to their duty, which in du- 
bio will always be preſumed, his purpoſe 
is fulfilled if the eſtate be relieved from 
the debts and deeds of the tenant in ail, 


®* Abridgement Caſes in equity, 185 25. {a E: note 
* EY eng. | 
The 
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The words indeed are clear; but words 
unſupported by will have no effect in law. 
The act 1685 concerning tailzies declares, 
* That if the proviſions and irritant clau- 
_ * ſes are not repeated in the rights and con- 
* yeyances by which the heirs of tailzic 
* bruik or enjoy the eſtate, the omiſſion 
© ſhall import a contravention of the ir- 
ritant and reſolutive clauſes againſt the 
# perſon and his heirs who ſhall omit to 
* inſert the ſame, whereby the eſtate ſhall 
* iyſo facto fall, accreſce, and be devolved 
upon the next heir of tailzie; but ſhall 
not militate againſt creditors,” &. 
Here the words go inadvertently beyond 
will, It cannot be the will of any entail- 
er, to forfeit his heir for an omiſſion that 
the heir ſupplies rebus integris. Nor could 
it be the intendment of the legiſlature to 
be more ſevere than entailers themſelves 
commonly are. This irritancy, according 
to order, ought to come in afterward in 
treating of equity with reſpect to ſtatutes; 
but by the intimacy of its connection with 
the irritancies mentioned, it appears in a 
better light here. 
The foregoing irritancies relate to _ 
0 ſingle deeds. The following i is an ex- 


ample 
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ample of a conventional irritancy, an ir- 
ritancy ob non ſolutum canonem in- a leaſe or 
feu- right. Such a clauſe expreſſed ſo as to 
make the right voidable only upon failure 
of payment, is juſt and equal; becauſe, 
by a declarator.of irritancy, it ſecures to 
the ſuperior or landlord payment of what 
is due to him, and at the ſame time affords 
to the vaſſal or tenant an opportunity to 
purge the irritancy by payment. And 
even ſuppoſing the clauſe ſo expreſſed as 
to make failure of payment an 1% facto 
forfeiture, it will be held by a court of e- 
quity, that the words go inadvertently 
beyond the will; and a declarator of irri- 
tancy will ſtill be neceſſary, in order to af- 
ford an opportunity for purging the irri- 
tancy, 
Conditiorial bonds and grants a ord 
proper examples of the ſame kind. Theſe 
are of two ſorts, One is where the con- 
dition is ultimate; as for example, a bond 
for money granted to a young woman 
upon condition of her being married to a 
man named, or a bond for money to a 
young man upon condition of his enter- 
ing into holy orders. The other is where 
the condition is a means to a certain end; 
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as for example, a bond for a ſum of money 
to a young woman upon condition of her- 
marrying with conſent of certain friends 
named, the intendment of which is to 
prevent an unſuitable match. Conditions 
of the firſt ſort are taken ſtrictly, and the 
ſum is not due unleſs the condition be pu- 
rified. This is requiſite at common law; 
and no leſs ſo in equity, becauſe juſtice re- 
auires that a man's will be obey'd. To 
judge aright of the other ſort, we ought 
to lay the chief weight upon the ultimate 
purpoſe of the granter; which, in the caſe 
laſt mentioned, is to confine the young 
woman to a ſuitable match. If ſhe there- 
fore marry ſuitably, though without con- 
ſulting the friends named, I pronounce 
that the bond ought to be effetual in e- 
quity, though not at common law. The 
reaſon is given above, that the ultimate 
will or purpoſe ought to prevail in oppoſi- 
tion to the words, I am aware, that in 

Scotland we are taught a different leſſon, 
In bonds of the ſort under conſideration, 
a diſtinction is made between a ſuſpenſive 
condition, and one that is reſolutive. If 
the bond to the young woman contain a 
reſolutive condition only, namely, . ſbe 
bk marry 
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marry without conſent ſhe ſhall forfeit the 
bond, it is admitted, that the forfeiture 
will not take effect unleſs ſhe marry un- 
ſuitably. But it is held by every one, 
that if the condition be ſuſpenſive, as 
where a bond for money is granted to a 
young woman, on condition that if ſhe mar- 
ry it be with conſent of certain friends na- 
med, it muſt be performed in the preciſe 
terms of the clauſe; becauſe, ſay they, the 
will of the granter muſt be the rule; and 
no court has power to vary a conditional 
grant, or to transform it into one that is 
pure and ſimple. This argument is con- 
clufive where a condition is ultimate, whe- 
ther ſuſpenſive or reſolutive; but not 
where the condition is a means to an end. 
The granter's will, it is true, ought to be 
obey'd; but whether his will with regard 
to the means, or his will with regard to 
the end? The means are of no ſignifi- 
cancy but as productive of the end; and 
if the end be accompliſhed without them, 
they can have no weight in equity or in 
common ſenſe. Let. us try the force of 
this reaſoning by bringing it down to 
common apprehenſion. Why is a reſolu- 
tive condition diſregarded, where the ob- 
V | 1 
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ligee marries ſuitably ? For what reaſon 
but that it is conſidered 'as a mean to an 
end; and that if the end be accompliſhed, 
the granter's , purpoſe is fulfilled ? ls not 
this reaſoning applicable equally to a ſuſ- 
penſive condition? No man of plain un- 
derſtanding, unacquainted with law, will 
diſcover any difference. And accordingly, 
in the later practice of the Engliſh court 
of chancery, this difference ſeems to be 


diſregarded, A portion of L. 8000 is gi- 


ven to a woman provided ſhe marry with 


- conſent of 4; and if ſhe marry without his 


conſent, ſhe ſhall have but L. 100 yearly. 
She was relieved, though ſhe married with- 
out conſent ; for the proviſo 1 is in lerrorem 
only.*, 

5 One having three daughters, deviſes 
lands to his eldeſt, upon condition that 
within. ſix months after his death ſhe pay 


9 certain ſums to her two ſiſters; and if ſne 


fail, he deviſes the land to his ſecond 
daughter on the like condition. The court 
may enlarge the time for payment, though . 


105 the premiſes are deviſed over. And in all 


caſes where compenſation can be made for 


PR. Abridg. Caſes in equity, chap! 17. beck. 8 5 1. 
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_thic Ka che court may diſpenſe with the 
time, though even in the caſe of à condi- 
tion precedent *, This practical rule is e- 
vidently derived from his Ponte, Þ ore 3 
Ach 
Take FOR example 0 at comes an 
the ſame rule of equity. A claim is tranſ- | 
ated, and a leſs ſum accepted, upon con- 
dition that the ſame be paid at a day cer- 
tain, otherwiſe the tranſaction to be void. 
It is the general opinion, that where the 
clauſe is reſolutive, equity will relieve a- 
gainſt it after the ſtipulated term is elap- 5 
ſed, provided the tranſacted ſum be paid 
before proceſs be raiſed; but that this will 
not hold where the clauſe is fuſpenſive. 
In my apprehenſion, there is an Feen | 
ground for relief in both equally. 
form may be different, but the . 5 
is the ſame in both, namely, to compel f 
payment of the tranſacted ſum; and there- 
fore if payment be offered at any time be⸗ 55 
fore a declarator of irritancy, with da- pl 
mages for the delay, the conditional irri- 
tancy has had the full effect that was in- 
tended. "Equity therefore requires a aw 


* dear Cales' in equity, chap. 17. keck. 5. vo: 5. 


rator 
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ane of irritaney, whether the clans be | 
ſuſpenſive or reſolutive; and the defendant 
ougght to be admitted to purge the failure 
by offering payment of the tranſacted ſum. 
The caſe, 1 acknowled ge, is different where 
the cantata ſam is to be paid in parcels, 
and at different periods; as for example, 
| where an annuity is tranſacted for a leſs 
yearly ſum. A court of equity will ſcarce 
interpoſe in this caſe, but leave the irri- 
ex. to take place ip/o fatto, by the rules 
ol common law; for if the irritant clauſe 
be not in this. caſe permitted to operate 


1 205 fatto, it will be altogether ineffectual, 


and be no compulſion to make payment. 
If a declarator be neceſſary, the defendant 
muſt be admitted to purge before ſen - 
tence; and if it be at all neceſſary, it muſt 
be renewed. every term where there is a 
failure of payment. This would be un- 
Juſt, becauſe it reduces the creditor to che 
ſame difficulty of recovering the tranſacted 
| ſum, that he had with reſpect to his origi- 
nal ſum; which, in effect, is to for feit 
the creditor for his, moderation, inſtead of 
: forfeiting the debtor. for his ingratitude. 75 Fi 
1 examples above given coincide in 
| the NIE: particular, that the acts of 

G 8 . contra ; 
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contravention can be purged, fo as to re- 
ſtore matters to the ſame ſtate ' as if there 
had been no contravention. But there are 
acts incapable of being purged, ſuch as 
- rhe cutting down trees by a tenant. Now, 
% ſuppoſe a leaſe be granted with a clauſe of | 
- forfeiture in caſe of felling trees, will „ 
Auity - againſt this forfeiture in any 
caſe? If the act of contravention was 
_ done knowingly, and conſequently: crimi- 
nally,” there can be no equity in giving re- 
lief; but if it was done ignorantly and 
innocthrty, A court of equity ought to in- 


+ terpole. againſt che forfeiture, upon ma- 


king up full damages to the landlord, 
Take the following inſtance. The plain- 
12 tiff, tenant for life of a copyhold- eſtate, 
| felled trees, which, at a court-baron, was 
| found a waſte, and conſequently a for fei- | 
| ture, The bill was to be relieved. againſt. , 
the forfeiture, offering ſatisfaction It 
appeared. to be a waſte, The court de- 
. creed an illue, to try whether the primary 
intention in felling the trees was to do 
wWaſte; declaring, That in caſe of a wilfut 
| forfeiture 1 it would not Erelieve'*, . 
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A power granted to diſtribute a ſum or. 
A ſubject among children, or others, is li- 
mited in equity to be exerciſed ſecundum 
arbitrium boni viri, unleſs an abſolute power 
be clearly expreſſed. A man deviſed to 
his wife his perſonal eſtate, upon truſt and 
confidence, That ſhe ſhould not diſpoſe 
thereof but for the benefit of her chil- 
| dren.” She by will gave to one but five 
ſhillings, and all the reſt to another, ' The 
court ſet aſide ſo unequal a diſtribution “. 
A man by will directed that his Mud 
ſhould deſcend to his daughters, in ſuch 
ſhares as his wife by a deed in writing 
1 ſhonld appoint,” The wife makes an 
unequal diſtribution. The court at firſt 
declared, the circumſtances muſt be very 
ſtrong, as bribery, for inſtance, or corrup- 
tion, that could take from the wife a power 
given her by the will: but afterward de- 
clared the caſe was proper for equity, and 

that the plaintiff might be relieved. Here 
the plaintiff was allowed but a ſmall pro- 
1 portion z. and for any cauſeleſs diſpleaſure 
the might have been'put off with a ſingle 


1 barren acre; that tlie court in the latter 


caſe. would. have a eee ad 
N 33 


* 1. Yernon 6s. 4 
erefore 


_ 


it belongs to the 
' graciter to declare his will and pur- 
poſt : the proper clauſes for — 
theſe are left to the writer, But ſeldom it 
happens that every particular is expreſſed . 
nor is it neceſſary for where a man de. 
dares his will with reſpect to a certain e- 
vent, he undoubtedly” wills every neceſſary 


mean; which js only ſaying,” that he is 


not. a changeling. I grant, for example, 
td a neighbour, liberty of my coal-pit for 
che uſe of his family, It follows neceſſa- 


rily, that he have 4 coal-road through n my 


, He" 


range if he have not otherwiſe acceſs to the 
pit, Ts "The. ſame holds in covenants. A 


clauſe in a leaſe entitling the leſſee to take 
zoffeflion. at a a time ſpecified, implies ne- 
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ceſſarily authority den the landlord to re- 
move the tenant in poſſeſſion. | 
Tacit will, where [inde "clear from cir» 
cumſtances, ought to have the ſame autho- 
rity with expreſſed will : the only uſe of 
words is to ſignify will or intention; and 
from the very nature of the thing, will or 
intention cannot have greater authority 
when expreſſed in words, than when aſ- 
certained with equal clearneſs by any 0- 
ther ſigns or means. A court of common 
law rarely ventures to dive into tacit will, 
Hut it is one of the valuable powers of a 
court of equity, to imply will where it is 
not expreſſed; without which "deeds and 
covenants would often fall ſhort of their 
purpoſed end. But a judge ought to be 
| extremely cautious in the exerciſe of this 
power, to avoid counteracting will, in 
ſtead of ſupporting it; an error that ſeems 
to have been annita in the following 
caſe. The ſum of L. 120 was given with 
an apprentice; and as the maſter was ſick 
when the artieles were drawn, it was pro- 
vicdled, that if he died within a year L. GO 
ſhould be returned. He having died with- 
in three weeks, a bill was brought in chan- 
cery t to have a greater ſum returned, And 
B | not- 
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2 notwithſtanding the expreſs, proviſion, it 
creed that a hundred nee 


was decr 
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tacit will is to be han e va- 
rious circumſtances, particularly from the 


vatmfe and intendment of the deed or co- 


1 All. 1-can, venture on, is to give ex- 


amples of various, kinds, which * may 
enure the ſtudent of law to judge, in 


DY what caſes will ought to be «mply'd,. in 


What not. For the ſake of perſpicuity, 
examples ſhall be put in different 
And Auſt, of acceſſories... Where a 
1 i eee vary one of its ac- 
ſk are underſiood to be conveyed 
Wich it, unleſs the contrary be expreſſed. 

for example, of a bond of 


[tc cage NY 
way be of uſe.to the: Da but FO 2 


nuded; * "Thus, an. alignment . to a bend 
was a er to ee, an inhibi- 
ee, followed upon ;\ though there 
Was no o general cl lauſe that could comme 
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hend ue inhibition *. In an infeftment 
of annualrent a perſonal obligation for 
payment is now common. In the con- 
veyance of an infeftment containing that 
obligation, no mention was made of it. 
It was however imply'd by the court 
of ſeſſion; as there appeared no inten- 
tion to relieve the debtor +. Tenants, ta- 
ken bound by leaſe to carry their corn- 
rent to the place of ſale, were decerned to 
perform that ſervice to the proprietor's wi- 
dow, infeft in a liferent-locality 4. Such | 
implication is not made with reſpect to pe- 
nal acceſſories: theſe will not go to the 
aſſignee, unleſs expreſsly convey d. The 
ſuperior of a feu- right diſpones the ſame 
for a valuable conſideration; but antece- 
: dently the feuer had incurred an irritancy 
_ upon. failing to pay his feu-duty. Is the 
purchaſer entitled to reduce the feu upon 
chat head? The irritancy is indeed an ac- 

ceſſory to the ſuperiority; but looſely con- 


P Harearſe, (Affignation), January 1632, Williamſon 
3 contra Threapland. | . 
. Dury, 23d November 4b. Dunbar contra Wik 
- Samfon, . 
* Fountainhall, 29th July 1680, Countebs 5 of 
Ae contra the Eatl. £46: | 


r nected 


: 


1 
242 " Dzzvs Ab Covenants, | B. I. 


nected and eaſily ſeparated. 'ThMunith- 
ment is what few ſuperiors ' are ſo hard- 


hearted as to inflict; and a ſuperior who 


declines 'the taking advantage of it for 
himſelf, will not readily beftow the power 
on another. If intended therefore to be 
convey'd, it muſt be expreſſed; for it will 
not be imply'd by a court of equity. 
A diſcharge of the principal debt in- 
Kals acbeftorkee by imply'd will. An a- 
| gent, for example, employ d to carry on a 
Yocels, ſtates an account without any ar- 
ticle för pains. He receives payment of 
the ſum in the account, and gives a dif- 
charge. The article for pains is under- 
ſtood to be alſo diſcharged. Imply'd' will 
is extended till farther, The extract of a 
decree implies the paſſing from any claim 
for coſts of ſuit; becauſe no rational per- 
"fon who purpoſes to claim ſuch coſts will 
reſerve them for a new proceſs, when by 
delaying extract it is ſo much more math to 
claim them in the ſame proceſs. 
| So much for acceſſories... Next, of cou- 
\ fequents.” © A” commiſſion being given to 
execute any work, every power 7 
to carry it on is implied. Example: 
men copmuſongd, to navigate a = 


termed 
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termed the male, can bind bis owners to 
pay what money he has borrowed in a 
: foreign country for repairing the ſhip. , 

I ſhall add but one claſs more, which 
is, where in a ſettlement upon one perſon 
a benefit is underſtood to be conferred on 
another, Thus, -where a man deviſes land 
to his heir after the death of his wife, this 
by neceſſary implication is a good device 
to the wife for life : by the words of the 
will, the heir is not to have it during her 
life; and none elſe can have it, as the 
executors cannot intermeddle *, But if a 
man deviſes land to a ſtranger after the 
death of his wife, this does not neceſſarily 
infer, that the wife ſhould have the' eſtate 
for her life: it is but declaring at what 
time the ſtranger” s eſtate ſhall commence; 
and in the mean time the heir thall have 
the land f (a). 

I I cloſe this head with the following re- 
gestion, That che power of implying will 


* New abridgement 0 of the law, voli 2. p. 66. 
< Ibid, | 1 @ | 


(a) This is a proper example of a maxim in the | 
e law, Poſitus in condition non cenſetur poſitus 


in inſtitutione. 
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can only be of uſe where tacit will | is au- 
thoritative: : it can avail nothing where 
writing, and conſequently words, are eſ- 
ſential, To make a valid entail, for ex- 


ample, words are eſſential : tacit will s a- 
valls Roching. 


8 * 0 T. n 


ebe an ai on in a deed 'or covenant can 
"be Supplied. 

* 
7th regard to o the former Ms 
court has no occaſion to extend its 
equitable power farther than to dive into 
; tacit will and to bring it into day-light. 

With reſpect to the preſent ſection, the 
court is called on to extend its power a” 
great way farther, in order to do Juſtice, ; 
In framing a deed or covenant, every ne- 
ceſſary circumſtance is not always in view : 
articles are ſometimes omitted eſſential to 
the deed or covenant; which therefore 
ought to be ſupplied, in order to do juſtice 
to the parties concerned. It is a bold ſtep 
a, a court to ſupply will in any particu- 
5 1 | lar, 
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lar, which ſo far is making a will for a- 
man who omitted to make one for him- 
ſelf; but where will is declared with re- 
ſpect to capital articles, ſo as to create a 
right to. one or to both of the parties, it is 
the duty of a court of equity to ſupply o- 
miſſions, in order to make the rights crea- 
ted effectual: a right is created by what 
is actually agreed on; the court is bound 
to give force to that right, according to the 
maxim, That right ought never to be left 
without remedy, 
This extraordinary power ought never 
to be exerciſed but where it clearly follows 
from. the nature of the writing, from the 
intendment of parties, or from other preg- 
nant circumſtances, that there really is an 
omiſſion of ſome clauſe that would have 
; been expreſſed had it occurred to the par- 
ties. If a court ſhould venture to interpoſe 
Mahd being certain that the clauſe was 
not purpoſely left out, they would be in ha- 
zard of making a will for a man, and over- 
turning that which he himſelf made. 
But where they are ſatisfied that there is 
really an omiſſion, their ſupplying the o- 
miſſion is not making a will tor a man, 
„ ut, 


bur, on the comrary,, 1s. completing his | 
38 \ This doctrine will be illuſtrated by the 
following examples. In a wadſet the na- 
ming a conſignator is omitted; which 
could not be done purpoſely, a conſigna- 
tor being an eſſential perſon in following 
out an order of redemption. From the 
nature of the contract, the granter is in- 
titled to redeem; and to make his right 
| © effeQual, the court will name a conſigna- 
_ = tor. Upon a wadlſet granted to be held 
| = of the ſuperior, an infeftment paſſed; but 
it was omitted to provide, that the wad- 
Me ter, on redemprion, ſhould ſurrender the 
| ſubject to the ſuperior | for new infeftment 
| 5 twto the reverſer. 4 The court of ſeſſion, con- 
| |  fidering that this is a proper clauſe, . and 
| that the wadſetter could not have object- 
| ed to it had it occurred in framing the 
| _ wadler, decreed him to grant a procurato- 
| . "TI 'of refignation *. » FR 
; A man lent a ſum, on n bond, payable to 
| 
| 


— . — 
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to himſelf and to his children nominatim 
Cl in tee, with | the following provition 


| 8 . Dury oth 1 1628, Simon contra Boſwelf; | 
| | .Gosford, 25th June 1625, Duke Lauderdale contra Lord 
| and Lady Yeſter, | 


e That 
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That in caſe of the deceaſe of any of 
the {aid children, the ſhare of that child 
ee ſhall be equally divided among the ſur- 
vivors.“ One of the children, a ſon, 
having predeceaſed his father, leaving iſ- 
ſue, it was queſtioned, whether his ſhare 
of the bond deſcended to his iſſue, or ac- 
creſced to the ſurvivors. Here was evi- 
dently an omiſſion; as the granter could 
not intend to e the iſſue of any 
of his children. And accordingly the iſſue 
of the ſon were preferred wh Papinian, — 
the greateſt of the Roman layyers, deli- 
vers the ſame opinion in a ſimilar caſe: 
508 Cum avus filium ac nepotem ex altero 
4 filio heredes inſtituiſſet, a nepote petiit, 
ut / intra annum ige mum moriretur, 
hereditatem Patruo ſuo reſtitueret: nepos, 
e liberis relictis, intra ætatem ſupraſcrip- 
tam vita deceffit fideicommiſſi condi- 
* tionem, conjectura pietatis, reſpondi de- 
feciſſe, quod minus ſeriptum quam di- 
„ tum fuerat inveniretur f.“ Our au- 
thor ſuppoſes, that the teſtator had provi- 
7006 for he een of his grandehildeey I | 


* 


_— * Reede a Magitrates of lend con- 
dra Robertſon. 


TY 102. De cond. demouſt et cauſis. 
LD that 
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that the proviſion had been caſually omit- 
ted by the writer. This is Lutting the 
Gordian knot, inſtead of untying it; for 
what if, the writer had not received any 
| Sock inſtruction? There is no occaſion 

for Papinian's conjecture: it was ob- 
ey en omiſſion, which a court of e- 
quity ought to ſupply, in order to do ju- 
ſtice, and to fulfil = intendment of the 
editor: . . 5 
A man Kg his wife to be preg- | 
nant, left a legacy to a friend in the fol- 
lowing terms, That if a male child was 


"1: brought forth, the ſum ſhould be 4000 


** merks; if a female, 5ooo merks.” The 
wife produced no child. As a legacy was 
intended even in caſe of a child; it cannot 
be thought chat the friend ſhould have 
no legacy if no children were born. The 
_clauſe therefore is evidently imperfect, M 
member being wanting, that of the te- 
ſtator's dying without children. The want 

ol that member was a pure omiſſion, which 
the te 
event occurred to him; and which a court 
of equity may ſupply, in order fully to ac- 
£01 phſh' the intendment of thoſe who are 


ſtator would have ſupplied had the 
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4 no longer i in being to ſpeak for chemſelves. 
The court of Gefen earardingly found the 


; flatoria v, 155 They could 80 no farther Wich 
aut. gxertin g an act of power altogether ar- 
bitrary; a6 they had. no data for determi- 


ſelf would have gone. i it is proper 
ta be obſerved, that in the former. caſes 


mentioned; a right vas created, to make 
Vbich effectual à court of equity ought to 
lend their aid. In the preſent caſe, there 
Was 9 right created; and a Court of e 
5 5 had no call to interpoſe, but in or- 
der to give the moſt, liberal effect to deeds 
made. by. perſons, deceaſgd.... The, preſent 
ene then is much more delle than a6 
formerly. mentioned... WHOS SEP 
But now, what if the walls had 1 — 5 
forth twins? Though che teſtator Saus a 
legs. in the exent of a ſingle child, it 
follows not neceſſarily, thar he would have 


two children. — as it is not cer- 5 
0 tain that in the caſe: here igured there is. 


4 
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any omiſſion, a court cannot interpoſe, 
without hazarding the making a. will for lg 
man chat he himſelf would not have made. 
I venture this opinion even againſt the 
authority of Julianus, the moſt acute of 
all the N on the Roman law. 81 
ita ſeriptum fir, “ Si filius mihi natus 
6 * one,” ex beſſe heres” eſto, ex rellqua 
rte uxor mea heres eſto; fi Pie I 
« Fuilhs nata fuerit, ex triente heres" eſto, 
* ex reliqua parte uxor heres efto :” et 3 
„Hus et fllia nati eſſent: Mice nt eſt, A- 
ſem diſtribuendum eſſe in ſeptem partes, 
ut ex "His fillus quatuor, uxor duas, filla 
unam parte habear! ita enim ſecun- 
dum voluntatem teſtantis, fllius altero 
4 */tanto amplius habebit quam uxor, item 
uxor altero tanto _amplius' Huai "Alia, 
5 Licet'enim ſabtili j juris regulæ convenie - 
bat, ruptum fleri teſtamentum, attamen, 
quum ex utroque nato teſtator ee 
© xorem 'aliquid habere, ideo ad /hujuſ 
modi ſententiam humanitate ſuggerento 
„ decurſum eſt! quod etiam er Celſo 
een ede el its 
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C In a contract of marriage there was the 
following clauſe : * And in caſe there ſhall 
«we happen, to-be only one daughter, he ob- 
1 e him to pay the ſum of 18, ooo 
merks; if there be two daughters, the 
o ſam, of 20,000 merks, 11,000 to the eld- 
4 eſt, and gooo to the other; and if there 
be three daughters, the ſum of 30,000 
| « merks, 12, oo0 to the eldeſt, 10,000. to 
G 6c the ſecond, and 8000 to the youngeſt,” 
| There the contract ſtops, becauſe probably 
a greater. number was not expected. The 
exiſtence of a fourth daughter bright on ' 
the queſtion, Whether ſhe could have any 
ſhare of the 30,000: merks, or be left to 
inſiſt for her legal proviſion. ab intglato. 
As it appeared to be the father's. intention 
to provide for all the children of, the mar- 
riage, and as he certainly would have pro- 
vided for the fourth daughter, it belong- 
ed to a court of equity to ſupply. the o- 
miſſion, by naming to her ſuch a ſum as 
'he himſelf would have done, The court 
decreed 4500 merks to the fourth day 1gb- 
ter, as her proportion of the 39,000 
merks; and reſtricted the eldeſt daughter 
to 10,500, the ſecond to 0 85 500, and the 
eee ons e e athird 
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11 to 500 . Tue following Hire 
N 5 on the ſame folinditibn, 25 Clenens EY : 
* ee reſtainento caverat, e Ur fi fbi filius | 


5 « quis eres Pers elfen: fl Aug | 
5 „ fie! fimiliter': {i filkas et fla, Hie duas 
. partes, Blizz tertiam dedefat.“ Düuobus 
== fillis et filia natis, qua rebatur quemad- 
„ © modem in propofita ſpecie partes 
mus; cum filli debeaflt pates, 1 
46 fink: duplo plus quam ſbror 
»Quinque igitur partes fleri oportet, ut 
* er his binas maſcull, _ Unarh fon ina ac- 
25 *"cipiat 1 e 8 | cw wt {0a 
Ns article concern Bing de to be 
more reliſhed, than the authority a court 
„ equity is endued with to make effectual 
deeds and covenants, not only ccording'to 
the actual will of the parties, but Accor ing 
| to their honeſt wiſhes. With u. reſpect to 
. milſy-ſettlements in particular, a U 
his laſt moments has entire ſatisfaction in 
reflecting, that his ſettlement will be made | 
. effeQtual after his death, candidly and fair- | 
| ly, as if he himſelf were at hand to ex- 
1 Plain his views. 80 great, ſtreſs i is laid up- | 


D A 


51 * ech July 1729, Anderton contra Adobe 
+ 1.81. pr. De heredibus inſtituendis. 125 
. | | on 


p. . * Ditz AND Covenants. 253 


on will as che fundamental Nie of ever 
engagement, that where it is clear, defects 
in form are little regarded by a court of e- 
; quity. Take che following inſtances. R 
man ſettles his Eſtate on his eldeſt fon in 
tail, with a power, by deed or will under 
ſeal, to charge che land with any ſum not 
exceeding L. 560. A deed is prepared and 
i ingroſſed, by which he appoints che L. 560 
to his younger children; but dies with- 
e its being ſigned and ſealed. Ter chis 
in equity ſhall amount to a good execu- 
tion of his eee "the - ſubſtance being 
Perf ormed . Here chere could be no 
doubt about lis? man's will creating a 
right to his younger children. The power 
e reſerved of charging che eſtate by deed 
or will under ſeal, was not intended to 


make cheir right conditts al, but to give 
them che higheſt ſecurity that is known in 
law. This fecurity was indeed diſappoint- 
ed by the man's ſudden dea ach; but he had 
ſufficiently declared bis purpoſe to give 
them L. 500, which afforded them a good 
claim in equity for that ſum. Provoft A- 
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5, 


near the town of Aberdeen, purchaſed 
"the lands of Crabſtone from Farquharſo 
5 of Invercauld for L. 3900 Sterling; 8 and 
miſſiye letters were Lee agreeing that 
he lands ſhould be diſponed to the Provoſt 
in üferent, and in fee to any of his chil- 
dren he ſhould, name. The title · deeds were 
delivered to a xxiter, who, by th E 
-voſt's order, made out a ſcroll of the diſpo- 
dition, to che Provoſt in liferent, and to A- 
lexander the only ſon of his ſecond mar- 
riage in fee. A diſpoſition, was extended 
lath June 1756, and diſpatched to Inver- 
Cauld, incloſed in the following letter, 
= ſubſeribed by che Provoſt: This will 5 
come along with the an ended diſpoſi- 
Se and upon its being delivered to 
* me duly. ſigned, Lam to put the bond 
Ry 's for the price in the hands of your.doer,” | 
Anvercauld: not being at home, the packet 
Was delivered to his lady. As ſoon as he 
| came home, which was on the 21ſt of the 
ſaid month, he ſubſcribed. the diſpoſition, | 
:and ſent.it. with a truſty. hand to be deli- 
vered to the Proyoſt at Aberdeen. But he, 
having been taken ſuddenly ill, died 9 
the 24th of June, a few hours before the 
- expreſs arrived; whereby it happened, that 


P 
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the diſpolition was not delivered to him, 
nor the bond for the price ſubſeribed by 


him. This unforeſeen accident gave riſe 
to a queſtion between Robert, the Provoſbs 
eldeſt ſon and heir, and the ſaid Alexander, 


don of the ond marriages, For Robert 


— an agree e the 
power of” che . nor ecud it w 


as ee eine vinding: but oY 


al miſſives; the benefit of which muſt 
deſcend to the Provoſts heir at law, ſee - 
ing none of his children i is Barnet in theſe 
miſſives. it Was anſwer 1 for Ales exander, 
That” his father's 8 will being clearly for 
King, it! is the duty of the court of feH¹Aæn 
to make it effcctual. And he accordingly: 
Was preferred * R ſettlement being made 

on a young woman; proviſo that ſhe, mar- 
ry with bonſert of certain perſons late; 
the conſent to be ' declares 
conſent by parole as deemed ſufficient + 
For it was not u aderſtood to 0 bert 1 > will of 


28 117 port : i 1: K...4 Mons 2 0 Alitrr 25 
4 1300 December 757. f Alexander Aberdeen contra, * a 

Nobert Ab 0 MIS N fk oF "5 
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; perſonally, in one caſe, 
8 a ſtep. 


Se paſtes — e 
A | favourable 
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for ſupporting, deeds and covenants, upon 
Which the proſperity of ſociety and many | 
of its. comforts greatly depend. Bur as far 
AS, 3” diſcover, equity, which bas a free 
.counſe 3 in, ſupporting will; n never is exerted 


» - 0 A 


Again it. It ventures not to alter a man's 
will, far leſs to void it: it cannot even 


| ſupply, v will where. totally wanting. | Where 28. 
e e e, faighy, mars e 


any reſerved, power to alter, hat before 
Was voluntary, becomes now] obligatory; 5 


and it muſt, have, its courſe, whatever be 


the conſequence. However. clear it may 


be, chat 1 it would not have been made had 
the event been foreſeen, yet no court of 


law is im powered to void the writing or 
to alter it; for this would be to make a 
E ment for a man who himſelf made 


none. Power ſo extenſive would be dan- 


gerous in the hands of even the moſt up- 


right judges. 1 dare not r a Brig 


Weh, Ries 


Were a court 4 law endued 5 a 
power to alter will, or to ſupply its total 
.abſence, the following. caſes would. be a 
. ſtrong. temptation to exerciſe the power. 
A gratuitous bond by a minor being yoid- 
ed at the inſtance of his heir, becauſe a 

Vol. l. 7 K k _ 
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minor cannot bind himſelf without a va- 
luable conſideration ;- the obligee inſiſted 
for an equivalent out of the moveables left 
by the minor, on the following ground, 
That he could have left the ſame ſum to 
his friend by way of legacy. It was ad- 
mitted, that if the heir's challenge had 
been foreſeen, the minor probably would 
have given a legacy inſtead of a bond: 
but that! in fact the minor gave no legacy; 
and 1 no court can make a teſtament for a 
man, who himſelf made none: which ac- 
cordi ngly was found *, The bond here 
was complete i in all its parts, and no article 
omitted that a court of equity could ſupply. - 
"There was indeed a defect of foreſight with 
reſpect to what might happen; but a 
court of « equity does not aſſume a power to 
ſupp I defects of that kind. The like was 
"ur with reſpect to a gratuitous diſpoſi- 
tion of an heritable ſubject, which was 
voided as being granted on deathbed. The 
diſponee claimed the value from the exke- 
cutor, preſuming that the deceaſed, had | 
the event been foreſeen, would have given 
an equivalent out of his moveables. But 
as in fact the deceaſed ſignified no will nor 


8.5 Fountainhall, 15th Decqmber 1698, Steaiton contra, 


"Wight, 


intention 
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intention to burden his executor, the judges 
refuſed to make him liable“. The Roman 
law concerning a legatum rei aliene adheres 
to the ſame principle. Where a teſtator 
legates a ſubject as his property, which af- 
ter his death is diſcovered to be the pro- 
perty of another, the heir is not bound to 
give an equivalent, becauſe deficit voluntas . 
teftatoris, But if the teſtator knew that 
the ſubject was not his, it muſt have been 
his will, if he did not mean to be jocular, 
that. it ſhould be purchaſed by his heir for 
the legatee ; and this implied will was ac- 
cordingly made effectual by whe Pretor as. 


a Junge of equity. 


4 Sy or covenant - that tends not to hore . 
N about the end for which it was made. 


Were a man exerts an external act, 
however inconſiderately, he cannot 
be relieved, quia factum infectum feri ne- 


TV Dirleton, 12th November, Stair, 26th Welder : 
1674 4. Patron contra Stirling; Fountainhall, 22d Novem- 


ber 1698, Cumming contra Cumming, | 
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quit. But a man making a deed or cove- 
nant- may be relieved by a ſentence of the 


judge; and will be relieved if a good cauſe 


be ſhown With reſpect particularly to 


the ſubject of the preſent ſection, a deed 


or chvenant, as laid down in the begin- 


ning of this chapter, is a mean employed 


td bring about a certain end of event: 
whence it follows, that it ought to be 


vobided where i it fails to be a mean, or, in 


other words, where it tends not to bring 


about the end or event deſired. To think 
otherwiſe, is to convert a mean into an 


end, or to adhere to the mean without re- 
gard to the end. Common law, regare 

ing the words only, may give force to ſuch 
a deed or covenant; but equity pierces 
deeper 1 into. the nature of things; Advert- 
ing to the fallibility of our nature, it will 


not ſuffer one to be bound by ſueh an en- 


gagement; and confiders,. that whet 


is freed from it, it is only lucrum ceſſans to 


the party who inſiſts on its Pere ene 
not damnum datum. | 


- To prevent murlakes b in 4 application 


I of the foregoing doctrine, it is neceſſary 
' to be obſeryed, that the end here under- 


ſtood i is not che which may be ſecretly i in. 
n Ry view 
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view of the one or the other party; but- 
that which is ſpoken out, or underſtood 
by both; for a thought retained within 
che mind, cannot have the effect to quali- 


fy an obligation more than to create it. 


The overlooking this diſtinction has led 
Puffendorff into a groſs error: who puts 
the caſe , That a man, upon a falſe re- 
port of all his horſes being deſtroy'd, 


makes a contract for a new ſet; and his 


opinion is; that in equity the purchaſer is 


not bound. This opinion is of a man un- 


acquainred with the world and its com 


merce. Were miſtakes of that kind indul- 


ged with a remedy, there would be no 
end of law- ſuits. At this rate, if L pur- 


chaſe à quantity of body or table linen, ig- 
norant at the time of a legacy left me of a 


large quantity, I ought to be relieved in 


_ equity,” having now no occaſion for the 
goods purchaſed. And for the ſame rea- 
ſon, if I purchaſe: a horſe by commiſſion. 
for a friend, who: happens to be dead at 
the time of the purchaſe; there muſt be 
a relief in equity, though I made the, pur- 
chaſe in my own name. But there is no 
an for chis e in uin, 


"IN kb! 3. cap. . FR | 
more 
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more than at common law. If a ſubject 
anſwer the purpoſe for which it is purcha- 
ſed, the vender has no farther concern: 
he is entitled upon delivery to demand 
the price, without regarding any private 
or extrinſic motive that might have led his 
party to make the purchaſe. In general, 
a man who expoſes his goods to ſale muſt 
anſwer for their ſufficiency; becauſe there 
is no obligation in equity to pay a price 
for goods that anſwer not the purpoſe for 
which they are ſold by the one, and bought 
by the other: but if a purchaſer be led in- 
to an error or miſtake that regards not the 
ſubject nor the vender, the namen 
muſt reſt upon himſelf, _ | , 
I ſhall only add upon this Nn kind; h 
that the end purpoſed to be brought about 


by a deed or covenant ought to- be lawful; 


for to make effectual an unlawful act is in- 
conſiſtent with the very nature of a court 

of law. Thus a bond granted by a wo- 
man, binding her to pay a ſum if ſhe 

ſhould marry, is unlawful, as tending to 
bar population; and therefore will be re- 
jected even by a court of common law. 


And the ſame fate will attend every obli- 


gation granted ob turpem cahſam; a bond, 
4 | „„ for 
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for example, granted to a woman as a 
bribe to commit adultery or fornication. * 
So far there is no OCCUR for” a court t of 

The firſt example ſhall be from? Reeds, 
pon a young man living abroad under 
ſentence of forfeiture, his father ſettled an 
annuity for life, ignorant that it would fall 
to the crown. This deed will not bind the 
granter; for it does not produce the end 
or eſſect intended. "To ſuſtain it, would be 
to give force to the mean without regard- 


8 ing the en” 


Here a ſubtile queſtion caſts up, What 
in the view of law is to be held the end 
upon which the fate of the deed or cove- 
nant depends is a court of equity confi- 
ned to the immediate end, or may it look 
forward to conſequences, An example will 
explain the queſtion. In a contract of 
' marriage, the eſtate is ſettled on heirs- 
male of the marriage. The eldeſt ſon, be- 
f ing forfeited for high treaſon, is forced to 
: abandon. his native country. The father 
makes a ſettlement, excluding him from 
the ſucceſſion, 1 in S to prevent his e- 
ſtate from falling to che. crown. Can this 
: ettlement 


4 e AND Corzvanrs. x Pd. 


| ſettlement be ſupported: by a court of e- 
quity? I doubt. The contract of mar- 
riage was a proper mean for the end in 
view, namely, that the eſtate ſhould de- 
ſcend to the heirs-male . of the marriage. 
The contractors had no farther view; and 
if a court were to be ſway'd by unforeſeen 
conſequences, deeds and covenants could 
not be much relied on. Suppoſe that after 
the father's death a pardon.is, procured for 
the ſon, muſt not. this have the effect to 
void the laſt ſettlement, and to reſtore the 
ſon to his right as heir of the marriage ? 
Vet in a caſe ſtill, more delicate, the court 
of ſeſſion gave judgement for the father, 
influenced probably by an overflow of 
compaſſion and humanity. James Thom- 
ſon, in his marriage- contract. provided his 
eſtate and conqueſt to the heirs, of the 
marriage. The heir, a ſon idle and pro- 
fligate, became a notour bankrupt; , which 
induced the old man to. ſettle his eſtate on 
his grandchildren by that Jon, burdened 
Vith the liferent of the whole to him. A 
reduction being brought of this ſettlement 
ps. in defraud of the marriage-contract, | 
the court of ſeſſion repelled the reaſon of 

. reduction, 
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reduction, and ſuſtained the ſettlement *. 
Beſide ſetting the father free from a ratio- 


nal and ſolemn contract, there was a very 
material in equity againſt ſuſtaining 
the e which ſeems to have been 
overlooked. What if the whole debts, or 
the bulk of them, were contracted by the 
ſon for neceſſaries before his bankruptcy ? 
On that ſuppoſition, the creditors were cer- 
tantes de damn witando : the children, on 
the other hand, were certantes de lucro ac- 
mairends, Take a different view of the caſe: 

What if the bankrupt, by ſome fortunate 
adventure, a Jottery- ticket for example, 
had been enabled to pay all his debts: 
would he not have been entitled as a free 
man to claim the benefit of the contract 
of marriage, ſeeing the only cauſe for dif- 
inheriting him was no removed ? If ſo, 
a contract of marriage is but an unſtable 
ſecurity, as it may depend on future con- 


ere en it * wall De efſectual or 


* eben 8 FR Wie anal mike, 
4 ne of ee is a contract in the 


* 1 15 3 e a 176 * Thomſon and his Creditors 
contra his Children. Je 
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ſtrieteſt ſenſe; but in queſtions with the 
heirs, it is rather to be conſidered as a 
deed; in which light it is viewed above. 
I proceed now to give examples relative to 


What are properly contracts. In a con- 


tract of ſale, the circumſtance regarded at 
common law, is the agreement of the par- 
ties, the one to ſell the other to purchaſe 
the ſame ſubject. What are its qualities, 
whether the price be adequate, and whe- 
ther it will anſwer the end for which it is 
purchaſed, are left to the regulation of e- 
quity. The laſt belongs to the preſent 
ſection; one inſtance of which makes a fi- 
gure in Practice, to wit, where goods ſold 
are by ſome latent inſufficieney unfit for 
the purchaſer's uſe... A horſe is bought for 
a ſtallion that happens to be gelt, or a 
bogſhead of wine for drinking that hap- 
pens to be ſour. If the purchaſer be not- 
withſtanding bound, he is compelled to ac- 

cept goods that are of no uſe to him, and 

over and above to pay a full price for whax 
is of little or no value. 39 It would, on the 
other hand, be to act againſt conſcience, 
for the vender to take a full price in ſuch 
a caſe, Suppoſing the goods to be ſuffi- 
ant at the time of the bargain, but in- 


—_— 
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ſufficient at the time of delivery, the loſs 
naturally falls on the. vender, who conti- 


nues proprietor till the ſubje& be deliver- 


ed, If inſufficient at the time of the bar- 
gain, there i is an additional reaſon for ſet- 
ting it aſide, namely error; for error re- 
lieves the perſon who is certans de damno 
vitando againſt the perſon who is certans de 
dammo captando, which will be more fully 
explained after ward (a), : 
A large cargo of ſtrong ale was 1 
ſed from a brewer in Glaſgow, in order to 
be exported to New York, In a ſuit for 
the price, the following defence was ſuſ⸗ 
tained, That having been not properly 
5 prepared for the heat of that climate, it 
had burſted the bottles, and was loſt. It 
was not ſuppoſed, that the brewer had 
been guilty of any wilful wrong; but the 
defence was ſuſtained upon the followin g 
rule of n That a man who purchaſes 


(a) The laws of Hindoſtan go a great way farther 
* againſt: the vender of inſufficient goods, farther in- 
| deed than either equity or utility will juſtify. If 
* a man have ſold rice or wheat for ſowing, and 


„ they do not ſpring up, the vender hall make 
good the "ow. wp 
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goods for a certain purpoſe, is not bound 
to receive them unleſs they anſwer that 


| purpoſe; which holds a fortiori where the 


vender is himfelf the manufacturer. And 


where the inſufficiency cannot be known 


to the purchaſer but upon trial, che rule 


holds even where the goods are delivered 


to him. It was alſo in view, that if the 
brewer be not anſ werable for the ſufficien- 


cy of ale ſold by him for the American 


market, that branch of c commerce cannot 


be carried on- .. : 


An inſolvent debtor dee A 1 l 
in favour of his creditors; and, among 


his other ſubjects, difpories to the truſtees 


his intereſt in a company-ſtock. A credi- 
tor of the company, who was clearly pre- 
ferable upon the company-ſtock before the 


bankrupt's private creditors, being igno- 


rant of his preference, accedes to the truſt- 


right, and conſents to an equal diſtribu- 
tion of the bankrupt's effects. Being af- 
terward informed of his preference, he re- 


tracts while matters are yet entire.  Quer. 
Is he bound by his agreement. . He un- - 
. draws by It all the benefit he 


| x 23th December 1765 Baird contra Pagan. 
C4 


bad 
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had a proſpect of; and conſidering the a- 
greement ſingly, without relation to the 
end, he is bound; and ſo ſays common 
law. But: equity conſiders the end and 
purpoſe of the agreement; which is, that 


this man ſhall draw ſuch proportion of the 


bankrupt's effects as he is intitled to by 
law. The means. concerted, that he ſhall 
draw an equal proportion, contribute not 
to this end, but to one very different, 
namely, that he ſhall draw leſs than what 


is juſt, and the other creditors' more. E= f 
quity relieves from an engagement where 


ſuch is the unexpected reſult; there being 


no authority from the intendment of parties 


to make it n — it —— not 
the purpoſed end. 0 : 

Having laid open 4. a in e- 
ques: for giving rehef- againſt a covenant 
where performance anſwers not the end 
purpoſed by it, I proceed to examine whe- 
ther there be any relief in equity after the 
covenant is fulfilled. I buy, for example, 


a lame horſe unfit for work; but this de- 


fe is not diſcovered till the horſe is deli- 


vered, and the price paid. If the vender 


bath engaged to warrant the horſe as fuf- 
ficient, he 1s liable at common law to ful- 
| fil 


— 
r py 
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bl his covenant. But ſuppoſing this pac- 
tion not to have been interpoſed, it ap- 
pears to me not at all clear, that there is 
any foundation in equity for voiding the 
ale thus completed. The horſe is now my 
property by the purchaſe, and the price is 
equally the vender's property. If he knew. 
that the horſe: was lame, he is guilty of a 
wrong'that' ought: to ſubject him to the 
higheſt damages: but ſuppoſing him in 
Bona Ade, I ſee no ground for Any claim 
againſt him. The ground of equity that 
relieves me from paying for a horſe that 
can be of no uſe, turns now againſt me in 
favour of the vender; for why ſhould he 
be bound to take my horſe, of no uſe to 
him? The Roman law indeed gave an 


actio redhibitoria in this caſe, obliging the 


vender to take back the horſe, and to re- 


turn the price. But I diſcover a reaſon for 


rchis practice in a principle of the Roman law, 
_ that ſquares not with our practice, nor with 
that of any other commercial nation. The 


Principle is, That ſuch contracts as are in- 


tended to be equal, ought to anſwer the 
intention: and therefore in ſuch contracts 
the Roman Pretor never . any 


5 "1, 13. pr. Adtonibus empt, ; | 
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conſiderable inequality, - Hence the activ 
quant 1. minoris, which Was given to a pur- | 
| eu who by ignorance or error paid 
more for a ſubject than it is intrinſically 
weeds! and it follows upon the ſame plan 
of equity, that if a ſubject be purchaſed 
which' is good for nothing, the actio quanti 
| . muſt reſolve into an aftio 'redbibito= 
a.” But equity may be carried ſo far as 
f th | be prejudicial to commerce by encoura- 
ging law- ſuits; and for that reaſon we ad- 
mit not the actio quanti minoris : the prin- 
ciple of utility rejects it, experience having 
demonſtrated that it is a great interruption 
to the free courſe of commerce. The ſame 
principle af utility rejects the acrio redhibi- 
toria as far as founded on inequality; and 
after a ſale is completed by delivery, I have 
endeavoured to ſhow, that if inequality be 
laid afide, there is no foundation for the 
the actio redbibitoria. In Scotland, how- 
ever, though the actio quanti minoris is re- 
jected, the actio redhibitoria is admitted 
where a latent inſufficiency unqualifies the 
ſubject for the end with a view to which it 
wWas purchaſed. This practice, as appears 
to me, is out of all rule. If we adhere 
We to equity without 3 utili- 


cy; 


: ene to ſuſtaitz the. cad, 
noris, as well as the attio edhibitoria. But 
It; we adhere to utility, the great law in 
ercial dealings, we ought to ſuſtain 
neither. To indulge debate about the true 
value a. every commercial ſubject, would 
deſtroy commerce: and for that re 
equity, which has nothing in view but the 
intereſt of a ſingle perſon, muſt , yield. to 
wiileys een at whale ace 
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n event that now can never happen. 


; T. ſes & bots Ae concerns ons 
mtra Jamiliam, and ſuch like, which 
on the part of the maker are gratuitous. 
1 cannot eaſily figure a caſe relative o a 
covenant where it can obtan. 
A bachelor in a deadly diſeaſe, daily ex- 
pecting death, ſettles his eſtate on a near 
— perm tan reſerving a power to al- 
ter, Which he had no proſpect of needing. 
He recovers as by a miracle, and lives 
2 „5 ͤ 


* 


4 
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many: years.” The deed, being in its tenor 

pure, is effectual at common law. But as 

death was the event provided for, which 
did not happen, and as he had no inten- 
tion to give away his eſtate from himſelf, 
it will not be ſuſtained in equity. And 
indeed it would be hard to forfeit the poot 
man for a miſtake in thinking himſelf paſt 
recovery. In this example, the failure of 
the event is accidental, independent of the 
granter's will. But equity affords relief, 
even where the failure is owing to the 
granter himſelf. An old man, on a pre- 
amble that he was —_— to die a bache- 
lor, ſettles his eſtate on a near relation, re- 
ſerving his liferent and power to alter. 
In dotage, he takes a conceit for a young 
woman, märries her, but dies ſuddenly 
without altering his ſettlement. Seven or 
eight months after, a male child is born, | 
who claims the eſtate. The deed cannot 
ſtand-in equity, being made for an event 
that has not fallen out, to wit, the grant- 
er's dying without children. Take ano- 
ther example which depends on the ſame 
principle. In the year 1688, the Ducheſs 
of Buccleugh obtained from the crown a 
sit of ker huſband the Duke of Mon- 
Vo. I. Mm mouth's 
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mouths _ perſonal eſtate, which. fell under 


his forfeiture. As by this means their 


younger ſon the Earl of Deloraine was left 
unprovided, ſhe gave him a bond for 


L. 20,000. The Duke's forfeiture being 
afterward reſcinded, the Earl of Deloraine, 
executor decerned to him, claimed from 
his mother the Duke's perſonal eſtate. The 
Ducheſs was willing to account; but in- 
fiſte.l that payment of the bend ſhould be 
held as part payment of the perſonal e- 
ſtate. Which was accordingly found *. 


Here the event provided for, which was 
the Earl's being deprived of his legal right 


by his father's forfeiture, had failed; and 


conſequently the bond could not be ef- 
fectual in equity. There was beſide a ſtill 


ſtronger objection againſt it, namely, that 


the purſuer had now right to the very ſub- 


ject out of which the- ad was intended ; 


ed be paid. 5 45 
Caſes of. this nature are wich by 
ea into a conditional grant, imply'd, 


they ſay, though not expreſſed. | A condi- 


tion may be imply d in the caſe laſt men- 
tioned; but che circumſtances of the two 


- 70 8 17 23, Earl Deloraine contra Ducheſs 
of penn | 


— — 


CTR Former 


P. I. 4. DEEDS AND COVENANTS. 27 


former will not admit. ſuch implication. ; 
In the firſt, the granter is deſcribed as ha- 
ving loſt all hope of recovery; in which 
he would not readily think of making his 
death a condition of the grant. Neither 
in the other is there any foundation for 
implying a condition / fine liberit, as the 
granter declared his firm intention to die 
a bachelor. In caſes of this nature, there 


s no neceſſity of cutting the Gordian knot 


by a ſuppoſed condition. It is looſed with 
great facility, by applying to it a maxim, 
That a deed providing for an event that 
has an cannot in voy be effeQual,, 


$ E * 7. VI. 8 
2 rrors in deeds * covenants. | 


I* the hegianing of this 3 it is nid 
down, that the moral ſenſe, reſpecting 
8 the fallibility of our nature, binds us by 
no engagement but what is fairly done 
with every circumſtance in view; and 
wan . that equity will afford relief 

M 1 m 2 againſt, | 
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againſt raſhneſs, ignorance, and error. In 
Handling the circumſtance laſt mentioned, 
it will contribute to perſpicuity, that we 
diſtinguiſh errors that move a perſon ta 
enter into a deed or covenant, from errors 
that ate found in the deed or covenant it- 
ſelt. Errors of the former kind happen 
more frequently with reſpect to deeds: of 
the latter kind, ſeldom but in contracts. 
I begin with the firſt kind, of which the 
followin g is an example. My brother ha- 
ving died in the Eaſt Indies, leaving chil- 
dren, a hoy is preſented to me as my ne- 
phew, with credentials in appearance fuf- 
ficient. After executing a bond in his fa- 
your for a moderate ſum, the cheat is diſ- 
covered. The moral fakes would be little 
concordant with the fallibility of our na- 
ture, did it leave me bound in this caſe. 
And ſuppoſing che cheat not to be diſco- 
vered till after my death, a court of equi- 
ty, directed by the e ſenſe, will re- 
lieve my heir, © Here the relief is founded 
on error ſolely; for the boy is not ſaid to 
have been -privy to the cheat, or to have 
| vnderſtood what was tranſacting for his 
behoof. To the fame purpoſe Fapinian, 
* ' Falſe cauftin hg non obeſſe, verius 


elt; 
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«eſt :* quia ratio legandi legato non co- 
* hzret. Sed plerumque doli exceptio lo- 
% n habebit, ſi probetur alias legaturus 

non fuiſſe . The circumſtances of the 
flowing wats Nath it evident, that the 
error was the ſole motive, bringing it un- 
der the exception mentioned by Papinian. 
Pactumeius Androſthenes PaQtumeiam 
Magnam filiam Pactumeii Magni ex aſſe 
* heredem inſtituerat; eique patrem ejus 
ſubſtituerat. Pactumeio Magno occiſo, 
et rumore perlato quaſi filia quoque e- 
jus mortua, mutavit teſtamentum, Novi- 
umque Rufum heredem inſtituit, hac 
præfatione: Quia heredes quos volui 
„ habere mihi, continere non potui, No- 
„ vius Rufus heres. eſto. Pactumeia Ma- 
* gna ſupplicavit Imperatores noſtros; et, 
cognitione ſuſcepta, licet modus inſtitu- 
* tione contineretur, quia falſus non ſolet 
obeſſe, tamen ex voluntate, teſtantis pu- 
© tavit Imperator ei ſubveniendum: igi- 
tur pronunciavit, Hereditatem ad Ma- 
gnam pertinere, ſed legata ex poſteriore 
a hana cam awer OY ous 
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0 fuiſſet heres ſcripta *.” The teſtament. 


could not ſtand in equity, proceeding from 
an erroneous motive. To ſuſtain ſuch a 


teſtament, would be to diſinherit the fa- 


vourite heir, contrary to the will of the 
maker. As to the legacies contained in 
the latter teſtament, they were juſtly ſuſ- 
trained, as there appeared no evidence nor 


preſumption that the teſigtor was me 


| by an error to grant them. 


In ͤ many caſes it may be add: "Ih 
vhs error was. the ſole motive, or one of 


them only. To ſolve that doubt, the na- 
ture of the deed will have great influence. 
A rich man executes a bond for a ſmall 
ſum in favour of an indigent relation, up- 
on che narrative, that he had behaved gat 
lantly in a battle, where he was not even 


preſent. ' Equity will not relieve the grant- 


er againſt this bond, . becauſe charity of it= 
ſelf was a good cauſe for granting. The 
following texts of the Corps: Juri 


to the fame” head. Longe magis legato 


5 belong 


e falſa cuſs adjecta, non nocet: velutt 


: eum quis ita dixerit, Titio, quia me 
& abſente negotia mea curavit, ſtichum 


do, lego. | Vel! ita: Titio, quia patro- 


5 1. * De hired, OY be 
255 n 
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* cinio ejus capitali crimine liberatus ſüm, 
* ſtichum do, lego,” Licet enim neque 
negotia teſtatoris unquam geſſerit Titius, 
< neque patrocinio ejus liberatus ſit, lega- 
tum tamen valet. Sed 1 conditionaliter 
* enunciata fuerit cauſa, aliud juris eſt ; 
veluti hoc modo, Titio, fi negotia mea 
curaverit, fundum meum do, lego *. 
i : © Quod autem juris eſt in falſa de- 
* monſtratione, hoc vel magis eſt in falſa 
ug 77 veluti ita, Titio fundum do, 
* quia negotia mea curavit. Item, Fun- 
„ dum Titius filius meus præcipito, quia 
4 frater ejus ex arca tot aureos ſumpſit: 8 
c Dk enim frater hujus pecuniam ex arca 
non ſumpſit, utile legatum eſt .“ 
With reſpect to a deed entirely gratuitous 
to a perſon unconnected with the granter, 
and above taking charity, an error like 
what 1s mentioned above, will be held 
more readily the ſole motive ; ; and conſe- 
quently a ground i. in SOON for voidin g Hh 
deed. 
Where there is any fountacion 1 con- 
troverſy; a tranſaction putting an end to 
it muſt be effectual; — where there 3 1S.A 


— 


' 
_—» „ 
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rational motive for making a deed, the 
making of it will never be held to proceed 
from error. But where a man is moved 
to make a tranſaction on ſuppoſition of a 
claim that has no foundation, as in the 
cafe of a forged- deed; he will: be relieved 
from the tranſaction in equity, che motive 
being erroneous #. An unequal tranſac- 
tion may be occaſioned hy error; but here 
utility forbids relief; for to extinguiſh law- 


ſuits, | the great ſource of idleneſs and diſ- Z | 


cord, 18 beneficial to ene Nun of ſo« 
ciety. 42 A125 8 
We bebe now to rer \ ine in a 
deed or covenant after it is made. Theſe 
are of two kinds: : one prevents conſent 
altogether; : as here the purchaſer has 
one ſubject in view, the vender another. 
And as no obligation can ariſe where there 
is no agreement, ſuch a covenant, if it 
can bear that name, is void at common 
law, and there is no occaſion for equity. 
The other kind is where the error is in the 
| qualities of a ſubject, not in the ſubject 
_ itſelf}; a purchaſe, for example, ' of a horſe 
vrideciioed to be an Arabian of true blood, 
but diſcovered after to be a mere Ple- 


s * * 42. Cod. De trayfaQ. - 5 
| bil 
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beian. The bargain is effectual at common 
law; and the queſtion is, Whether or 
how far there nn to be a relief in e- 
. r 

We begin with errors that regard the 
ſubject itſelf. If in the ſale of a horſe, 
the vender intended to {ſell the horſe 4, 
the purchaſer to buy the horſe B, there is 
no agreement : the one did not agree to 
ſell the horſe B, nor the other to buy the 
horſe. A. The ſame muſt hold in every 
bargain of ſale, whatever the ſubje& be. 
Next, where an error reſpects not the 
ſubject, but its qualities. 1 purchaſe, for 
example, a teleſcope, believing it to be 
mounted with ſilver, though the mount- 
ing is only a mixed metal. Or, 1 purchaſe 


a a watch, the caſe of which I take to be 


gold, though only filyer gilt. Equity will 
not relieve me from the bargain, as the in- 
ſtrument equally anſwers its end, whether 
more or leſs ornamented. The moſt that 
can reſult from ſuch an error, is to abate 
the price, in order. to make the bargain e- 
qual; and this was done in the Roman law. 
But a claim of that nature, impeding the 
free courſe of commerce, is rejected by 


commercial nations. 
Vol. I. A = 


% 
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It is a very different caſe, where the er- 
ror is ſuch as would have prevented the 
purchaſe had it been diſcovered in time, 
termed in the Roman law Error in ſubſtan- 
tialibus. Example: A horſe is purchaſed 
as a ſtallion for breed; but unknown to 
both, he happened to be gelt before the 


| bargain. It may be doubted, whether 


ſuch a bargain be not efſectual at common 
law, as the error is only in the quality of 


the horſe; but undoubtedly it may be ſet 


aſide in equity, upon a principle mention- 


ed more than ence above, That the vend- 
er certans de lucro captando, ' ought not to 
take advantage of the purchaſer's error, 


who is certans de damno vitando. Another 
principle coneurs, handled ſect. 4. of the 
prefent chapter, that one is not bound to 


fulfil a contract wh anſwers not os 


27 — end. 


We proceed to errors Wie recpen "thi 
property of the ſubject fold. As here the 


Roman law affords not much light, we 


have the- greater need to proceed warily. 
I ſell to John a horſe. underſtood by: _ 


of us to be my property. After all is 


greed on, "it is diſcovered to be his e 


ty. The bargain 1 is void even at common 
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law, as it is incapable of being fulfilled on 
either fide, I cannot convey the property 
to him, nor can he receive the property 
from me. It was not my intention to ſell 
a horſe that did not belong to me; nor 
was it his intention to pay for his own 
horſe. The caſe where the horſe belongs 
to a third perſon, is in effect the ſame. I 
did m. men to ſell a horſe that — 
hath a "hack 3 me that helongs-t to a 
u perſon. If the miſtake be diſcover- 
ed before delivery to John, Jam bound 3 in 
5 to deliver the horſe to the proprie- 
tor, not to John; and John is under no 
obligation to pay the price. If the diſco- 
very be not made till after John has recei- 
ved the horſe and paid the price, there is 
no obligation on either ſide, but that I re- 
ſtore the price, as the ban, was void 
rom the beginning. 10 2112 
That the ſame doctrine We to eg 
in the ſale of land, is extremely evident. 
And as in a fale of land writing is eſſen- 
tial, che warrandice contained in the diſ- 
poſition, or in the minute of ſale, ought 
not to go farther, than to oblige, the vender 
Aefent the price in caſe of eviction; un- 
to Nnz2 leſs 


leſs the circumſtances of the bargain be 
ſuch as to juſtify a more extenſive warran- 
dice. Hence it follows, that the clauſe of 
warrandice in a diſpoſition or minute of 
ſale of land, even what is termed abſolute 
warrandice, ought to be confined to a re- 
petition of the price upon eviction, unleſs 


the — be further bound in expreſs 


terms. Vet abſolute warrandice here is By 
the eobadey of lawyers underſtood as 
binding the vender to make up to the pur- 
chaſer all: the loſs he ſuſtains by eviction, 

vhich in effect is the value of the ſubject 


ar that nne ox — this be a juſt con- 


ration, belle of — importance . in the 
commerce of land. 

That the eviction of land ugbt not to 
dubjeg the vender to harder terms than 


the eviction of a moveable,” is a doctrine 


that at leaſt has a plauſible appearance. "A. 


Plauſible appearance however is not ſuffi- 
cient : let us enter into particulars, in or- 
der to try whether ſome lurking objection 


may not be detected that will overturn it. 
If none can be detected, we may reſt ſecure 


that the doctrine is ſolidly founded in 


principles. In communing about a ſale 
2 51 | f 0 5 | of 
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of land, the title-deeds are produced for 
the inſpection of the purchaſer : there is a 
ſearch of the records; and the bargain 
is not concluded till the purchaſer have 
full ſatisfaction that the vender is pro- 


prietor. If there happen, after the ſtrict- 
eſt examination, to be a latent defect in 


the progreſs, it is not to be charged on 
the vender more than on the purchaſer. 
For what good reaſon then ought he to be 
made liable for the value of the land : as at 
the time of eviction ? The land was un- 
derſtood by both parties to belong to the 
vender: he wanted to have money for 
his land; the purchaſer to have the land 
for his money; neither of which purpoſes 
can be fulfilled. The purchaſer is not 
bound, becauſe he cannot have the land 
he bargained for: the vender is not bound, 
becauſe he agreed to ſell his own land, not 
that of another. Suppoſe the . ebiction has 
taken place while the ſubject remains 
with the vender, the minute of ſale is void, 
no leſs than in the caſe firſt mentioned, 
where the one has it in view to 9 80 
the horſe 4, the other to ſell the horſe B 

Nor can it make any difference that the 
e oyua 18 l before eviction. The 


infeft- 


| a able all reſts on the information of t ? 
er; it might be thought, that more is in- 


5 greſs. | 
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.infeftment i is void, as taken 1 con- 
ſent of the proprietor: and after reſtoring 
the price, both parties are free as before 
they entered into the contract. Upon the 
whole, the vender muſt reſtore the price, 
becauſe he cannot perform the mutual 
cauſe. And as for the purchaſer, he can 
have no claim for the value of the ſubject 
evicted ; becauſe there 


ther for a llubject or its — — at the in- 


ſtance of a perſon who has no right to the 
fubject. Add another. argument no leſs 
conclufive.,. From a contract binding 

no perſon, no claim can ariſe to any per- 
ſon; not even the claim againſt the vender 
for reſtoring the price, which ariſes not 
from the contract, but from being in his 


a hand ſine cauſa. Hitherto every Particular 


is the ſame as in the ſale of a, moyeable. 
The only difference that can found an ar- 
gumeni of favour, is on the fide, of a 
vender of land. As in the fale of a moye- 


h e vend- 


cumbent on him than on a vender of land, 
whoſe affirmat Ot t relied. on, Hee the | 


180 much for c common. 5 ; Let us now 
| examine, 
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examine, whether there be any ground in 
equity for ſubjecting the vender of land to 
all the loſs that the purchaſer may ſuffer 
by eviction. A bargain of ſale is intended 

to be fair and equal. The purchaſer gets 
the land, the vender the price, and both 

are equally accommodated. By eviction, 
the vender is the only ſufferer, Land is 
ſeldom aliened but to pay debt. The 
vender is deprived of the price: his debts 
remain unpaid; and he is reduced to po- 
verty. But what does the purchaſer ſuf- 
fer? He is indeed deprived of what he 
probably reckons à good bargain; but the 
price, which is reſtored to him, will give 
him the choice of as good a bargain in 

any corner of Scotland. This is a juſt . 
ſtate of the caſe; upon which 1 put the 
following queſtion, Is there any equity for 
ſubjecting the vender, after reſtoring the 
price, to pay what more the land may be 
worth at the time of eviction? Before an- 
ſwering this queſtion, let the following 
caſe be conſidered. Soon after the pur- 
chaſer's entry to the land, a valuable lead 
or coal mine is accidentally diſcovered, 
for which the purchaſer paid nothing, the 
CIA baving hall no view to it. This mine 

3 
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belongs to the evicter, and to . of 
the contractors. Suppoſe now the pur- 
chaſe to have been only of a few acres, 
the mine may intrinſically be worth a hun- 


d red times the price. Not ſatisfied with 


ſaying, that I ſee no equity for obliging 
the vender to pay this immenſe ſum; I 
have no heſitation to affirm poſitively, chat 
it would be highly unjuſt. This example 
deſerves attention. Would it not require 
the moſt expreſs terms in a clauſe of war- 
randice to oblige the vender to pay ſuch a 
ſum? One thing will certainly be grant» 
ed me, that ſuch a contract entered into 
by a facile perſon, or by a minor even 
with conſent of curators, would be voided 
without heſitation. There may indeed be 
good ground to demand caution from the 
. vender to reſtore the price in cafe of e- 
viction; conſidering that venders of land 
are ſeldom i in opulent er More 
cannot juſtly be demanded. 10 205 
The hardſhip is here . n 
no man with his eyes open will ſubmit to. 
But now, ſuppoſing, for argument's ſake, 
Farne s claim, however much a- 
bove the price, to be well founded; is 
there nothing to be ſaid for the — 
211014 N 
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: where the land happe bens 
low the price? Ife purchaſer, upon a 
riſe of the marker, be intitled to draw 
from the vender more than the price, 
ought not the vender to have the benefit 
of a falling market to pay leſs than the 
price? | cannot invent a caſe where the 
maxim, Cujus commodum, ejus debet effe in- 
commodum, is more directly applicable. It is 
evident, however, that the vender muſt re- 
ſtore the price wholly, as the bargain was 

from the beginning void; and for the ſame 
| 1 the purchaſer can have no claim for 
more than' the price. | | 

Viewing this caſe with WH to expe- 
| ak it is of importance to the public, 
that the commerce of land, the moſt uſeful 
of all, be free, eaſy, and equal. If a vend- 
er muſt be ſo deeply burdened as above, 
and laid open to ſuch conſequences, no 
man will {ell land but in the moſt pinch- 
ing neceſſity. Men at any rate are abun- 
dantly averſe to ſell land, which reduces 
many to low circumſtances; and if this 

law ſhould obtain, there would be few 
ſales but by public authority. Nor is 
this all. This law, as to meliorations, 
would be of : no uſe ro the purchaſer, who 
Vor. I. „„ 7 0 
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1s ſecured ne vithout need. of op- 
preſſing the vender Me is intitled to retain 
poſſeſſion, till the evicter make good to him 
all the expence ann laid out woos the 
_ ect. ; Ll 
Hirherts of a e 3 Vary 
different: is the caſe where the progrels 1 is ac- 
knowledged to be incomplete. If in this 
caſe the vender be unwilling to ſell under 
the market- price, he muſt, ſubmit to the 
hazard of eviction, and give warrandice to 
make up to the purchaſer what he loſes by 
eviction, being the value of the ſubject at 
the time of eviction. It is a chance-bargain, 
importing, that if the land fink in value be- 
low the price, the purchaſer 3 is intitled- to 
that value only; and is intitled to double 
or triple the price, if ht land riſe wiſe! (high : 
in value. 92 45 
What then is che true a of, a 1 
of: abſolute warrandice in a ſale of land ? 
In the ſale of a moveable, there is no war- 
randice. The vender is held to be pro- 
prietor, of which the purchaſer is ſatisſied 
without requiring warrandice. Neither is 
there uſe for warrandice againſt incum- 
brances; becauſe a moveable paſſes from 
hand to hand, without being ſubjected to 
any 
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any incumbrance. But in a ſale of Tand 
warrandice is neceſſary; for though there 
may be no doubt of the vender's right, 
yet it is proper that the purchaſer be ſe- + 
cured againſt incumbrances, to many of 
which that appear not on record land is 
ſubjected. Clauſes of warrandice are dif- 
ferent, according to the nature of the bar- 
gain. In ſome contracts of ſale, the vend- 
er gives warrandice againſt his own facts 
and deeds only; in ſome, againſt the facts 
and deeds of his predeceſſors and authors; 
in ſome, againſt all incumbrances what- 
ever; and this laſt is termed ab/olute war- 
randice, But of whatever tenor the war- 
randice be, it will not be underſtood to 
guard againſt a preferable title of property, 


- , unleſs expreſſed 1 in the cleareſt terms. The 


reaſon is given above, that to extend war- 
randice ſo far, where the progreſs is good 
and the price adequate, is repugnant to 
common law, to e and to 80 
diente. 

The authors of: our ales * had a Wi" 
comobpelce of this matter. Every clauſe 
of warrandice I have ſeen ingroſſed in a 

_ diſpoſition of land for a juſt price, and 
N the progreſs was held ſufficient, is 
7 | 962 c confined 
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has an immediate reference to inc 
ny and to nothing elſe. 
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_ . confined to incumbrances, without: any 
mention of eviction on a preferable right 
of property. The ftyle follows: war- 


* ranting the land from all wards, re- 


liefs, nonentries, marriages of heirs, 
© liferent eſcheats, recognitions, liferent 


> infeftments, | annualrents, and from all : 
and ſundry other burdens and incum- 


* brances whatever, whereby the land may 


be evicted, or poſſeſhon impeded, at all 


„hands, and againſt all deadly, as law 


„will.“ Not a ſyllable of eviction upon 
a preferable title of property; which, as 
it cuts deeper than any incumbrance, 


wauld be placed in the front were it 


intended, Nor let the concluding words, 


at all bands and againſt all deadly, create 


any doubt; it being an infallible rule 
in the conſtruction of writs, Never to ex- 


tend a general clauſe beyond the parti- 
culars to which it is added. This rule 


holds, even where the general clauſe is ex- 
preſſed abſolutely, without reference to a- 
ny of the antecedent articles in particular. 
In the preſent cafe, we have ſcarce occa- 
ſion for that rule, as the general clauſe 
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It is admitted by all lawyers, that in 
the conveyance of claims or debts, abſo- 
lute warrandice does not ſecure the pur- 
chaſer againſt eviction upon a preferable 
title; and l am utterly at a loſs to fee, 
that the ſame preciſe words ſhould have a 
different meaning in a conveyance of land. 
Lord Stair indeed endeavours to account 
for this difference; but without ſucceſs, 
as far as | can comprehend. His words 
are, Warrandice has no further, effect 
than what the party warranted truly 
„ paid for the right whereby he was or 
„might be diſtreſſed, though leſs than 
the value of the right warranted. This 
will not hold in warrandice of land; as 
to which land of equal value, or the 
whole worth of what is evicted as it is 
at the time of the eviction, is inferred; 
becauſe the buyer had the land with the 
hazard. of becoming better or worſe, or 
* the riſing or falling of rates, and there- 
fore is not obliged to take the price he 
gave. I cannot avoid obſerving, that 
two very different ſubjects are jumbled to- 
gether in this paſſage; namely, the pur- 
chaſing a competing right ; in order i to pre- 
* „ book 2, title 3. ſect. 4. 
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vent eviction, and the effect of warran- 
dice where land is actually evicted. Theſe 
are different propoſitions depending on 


different principles, and entirely uncon- 


nected; yet are oppoſed to each other as 
if they were parts of the ſame propoſition. 
Can any accuracy be expected in ſuch a 
manner of handling a queſtion? His 
Lordſhip beſide ſtops ſhort in the middle. 
In the caſe of riſing of rates, the purcha- 
fer, fays he, is not obliged to take the 
price he gave. Not a word upon the caſe 
of falling of rates. His Lordſhip upon 
maturer thinking would have ſeen, that as 


' the ſubject never belonged to the purcha- 
fer, he could have no claim for it or its va- 
lue againſt the vender; and he alſo would 
have ſeen, that from a contract binding 
neither party, no claim can ariſe to either 


party. But this is not all. I am at a loſs 


to conceive that the hazard of becoming 
better or worſe, can be of any weight in 


this caſe. One thing I. clearly | conceive, 
that if this circumſtance” have any weight, 
it will make abſolute warrandice to have 
the ſame effect in the conveyance of debts, 


that it is ſaid to have in the conveyance 
of land. Real debts produced in a rank- 


ing 


\ + 
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ing are commonly at firſt of uncertain-va- 
lue. An adjudication: 1s purchaſed for a 
trifle, which, by objections ſuſtained a- 
gainſt competing creditors, draws. at the 
concluſion a large ſum. There is here 
perhaps more hazard of becoming better 
or worſe, than in the purchaſe of land: 
yet, after the purchaſer of the adjudica- 
tion has laid out a conſiderable ſum in ob- 
taining a high place in the ranking, he 
has upon eviction no claim againſt the 
vender but for the price he paid: he muſt 
rely on the evicter for recovering the ex- 
pence of proceſs. Senſible I am from my 
oven experience, how difficult it is to guard 
againſt errors in the hurry of compoſition. 
Lord Stair was an able lawyer; and, not 

to mention the caſe of a mine diſcovered 

after the purchaſe, had he but thought on 
uſeful improvements laid out by the pur- 
chaſer, he certainly would not have thought 

it reaſonable that the vender ſhould be 

liable for the value of theſe, conſidering 

that the evicter is bound for it. The fol- 
lowing ſcene might have occurred to his 

Lordſhip. After adjuſting the progreſs 

and the price, Nothing remains,” ſays 
the intended purchaſer, ** but that you 


6 warrant 


* — 
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demand, I hold it as 
the expence of profitable improvements 
cannot be underſtood to be comprehended 
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me expence I intend to lay out 
* upon incloſing, planting, and other im- 
4 provements. Are you not ſecured. by 
* law ?” anſwers the vender: you are in- 
* titled to retain poſſeſſion till you obtain 
full ſatis faction from the evicter. You 
Are thus real warrandice, and need 
not the addition of perſonal.” ] inſiſt 
however for your warrandice, replies 
= other: one cannot be made too ſe- 
* cure.” After being abſolutely ſecure,” 


eee the vender, beyond the poſſibi- 


< lity of a eee your demand 
« for my warrandice has no meaning but 


to have it in your power to oppreſs me. 


„A demand fo irrational proves you ei- 


ther to be a fool or a knave: I reject all 
ER dealing with you.“ As no man of ſenſe 


would adviſe the vender to ſubmit to that 
demonſtration, that 


in a clauſe of abſolute warrandice. As to 


voluptuary expences, termed: ſo by Ro- 


man writers, the law, it is true, gives no 


ſecurity in caſe of eviction; nor is there 
reaſon for it. A man embelliſhes his per- 
ſon, his houſe, his fields, in order to make 


, 2 x pn | | | a a 
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a figure. In caſe of a voluntary ſale, he 
reckons: not upon any additional price for 
a fine garden, and as little in caſe of evic- 
tion. And were the vender to be made li- 
able, it would oblige venders to be ex- 
tremely cautious about the perſon they ſell 
to; no man could {ell an acre or two with- 
out the hazard of abſolute ruin. Upon 
theſe acres the purchaſer erects a palace, 
adorns his gardens with temples, triumph- 
al arches, caſcades, &c. &c. ſufficient to 
exhauſt the riches of a nabob. The poor 
vender all this while fats trembling at every 
e a dener T7» 

J puta caſe the moſt favourable that 
can be for the purchaſer, to which the ar- 
gument urged by Lord Stair is directly 
applicable. By a gradual riſe of the mar- 
ker without a farthing laid out on it, the 
land purchaſed thirty years ago has riſen 
in value a third or fourth part above the 
price paid for it, There lies no claim a- 
gainſt the evicter for this additional value; 

and it is ſo much loſt to the purchaſer if 
the vender be not liable. This probably 
is the caſe his Lordſhip had in view. If 
the vender, major, ſciens, et prudens, bound 
himſelf to make up that loſs, he muſt ſub- 

Vol. I. P 5 mit. 
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mit. But I ſtate a plain queſtion, 18 
there any thing in juſtice, or in the na- 
ture of a contract of ſale, to lay this riſk 


on the vender? In making the bargain, 


both parties are equally in bona fide, the 
progreſs is held to be good by both ; and 
both are loſers; not equally indeed, for 
the vender, who muſt reſtore the whole 
price, 1s the greateſt loſer, Say, what is it 
that intitles the purchaſer to draw from 
the vender the preſent value of the land ? 
Not the contract, for a contract that does 
not bind can produce no action: not the 
property of the land, which did not paſs 
to the purchaſer, The only remain- 
ing foundation I can think of, is to claim 


1 that loſs on the footing of damage. Nei- 
ther can this. hold, as there can be no 


claim for damage, except from expreſs 


| pation or from a deli; and the caſe ſup- 


poſed admits of neither. Nor could Lord 


Stair have a view to either, when the opi- 
nion he gives is founded ſolely on the Ti 


ſing or falling of rates. 
This intereſting point of law was ab- 
cially handled in a late proceſs, Lord Na- 


pier contra the Repreſentatives of Mr Wil- 
liam ens, who ſold the eſtate of 


Edinbelly 
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Edinbelly to his Lordſhip. The progfeſs 
had been held ſufficient by the purchaſer; 
and the warrandice was in the ordinary 
ſtyle, the ſame that is above mentioned. 
It was found however by decree of the 
court of ſeſſion, That the repreſentatives 
of Mr William Drummond are liable to 
Lord Napier for the value of the eſtate 
* of Edinbelly, evicted from him, as the 
« ſame was at the time of eviction *.“ 
This judgement has a formidable appear- 
ance againſt the doctrine above inculcated. 
Yet as far as could be gathered from the 
reaſoning of the judges,” what moved them 
was not the terms of the abſolute warran- 
dice, but the two following arguments : 
Firſt; That poſſeſſors of land ought not to 
be diſcouraged from making ornamental 
improvements; and, next, That though 
many evictions muſt have happened, there 
is not on record a ſingle inſtance of a pro- 
ceſs for eviction: whence it was preſumed, 
that the preſent value muſt have been 
ſubmitted to by the vender, otherwiſe that 
it would have been demanded from him 
in a proceſs, And the inference was, that 


th Auguſt 1776. 5 
„ „ 
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it is now too late to alter a practice ſo long 
eſtabliſhed. To the firſt anſwered, That 
he poſſeſſor has abſolute ſecurity for pro- 
fitable improvements, which, as beneficial 
to the public, deferve every encourage- 
ment; but that ornamental improvements, 
being a ſpecies of luxury, are entitled to 
no favour; and were they intitled, that 
the evicter only ought to be ſubjected, as 
they were occaſioned by his delay or ne- 
gligence; eſpecially as he now has the 
pleaſure of them. Anſwered to the ſecond, 
The preſumption lies clearly on the other 
fide. No man who has produced a pro- 
greſs to the ſatisfaction of the purchaſer, 
will upon eviction find himfelf bound in 
conſcience to pay the preſent value of the 
land, ineluding all che improvements, vo- 
luptuary as well as profitable. And as 
there is no inſtance of a decree againſt the 
vender for that value, there is the higheſt 
probability that che demand has never 
exceeded the price, which will always be 
admitted without a proceſs. As for em- 
belliſhments in particular, the taſte for 
| them is but creeping in; and they are ſo 
rare in Scotland, as to afford no probabi- 
_ ty 
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lity that they ever were claimed upon e- 
viction. | 
"THE arguments 1 have endeavoured to 
obviate, were fpoken out; but what I con- 
jecture chiefly influenced the judges, was 
the authority of Lord Stair; which could 
not fail to have great weight, conſidering 
that for a courſe of years it had been in- 
culcated into every ſtudent as a rule of 
law, and adopted by every member of the 
court. Men, who in early youth have 
ſacked in a maxim whether of-law or of 
religion, are impregnable by argument. 
Much ſuperior to that of reaſon muſt the 
authority be, which can operate a conver- 
ſion. In matters arbitrary and doubtful, 
* chearfully ſubmit to the authority of e- 
minent writers, to that eſpecially of Lord 
Stair, who is our capital writer on law. 
But neither reaſon nor common ſenſe will 
juſtify  fach deference, with regard to 
pours that are reſolvable into principles. 

But now, waving that fubject, 1 have 
another attack to make on his Lordſhip, 
and on its offspring the late judgement of 
the court, which will open the eyes of our 
men of law, if any thing can. Though 
his Lordſhip's * reſpects voluntary 
tales 
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ſales only, yet it muſt equally. hold. in. ju- 
dicial ſales, as the fluctuating value of 
land is the ſame whether fold publicly or 
privately. Yet this opinion is not made 
the rule in judicial fales. The practice 1s, 


that each creditor gives warrandice againſt 


eviction to the extent of what he draws. of 


the price; . juſtly, becauſe the creditors 


cannot retain the price, if the purchaſer 
be deprived. of the land. But warrandice 
is never . exacted from them for the value 
of the land in caſe of eviction, This has 
not. only been the uniform practice from 
| the commencement of judicial ſales, but is 


a practice authoriſed by an expreſs act of 


ſederunt *, declaring, ** That the credi- 
* tors preferred ta the price, ſhall, upon 


(c 


4 


Z 


% payment, diſpone to the — their 
* Tights and diligences, with warrandice 


; guoad the ſums received by them; ſo 
that in caſe of eviction of the lands diſ- 


poned, they, ſhall be liable to. refund. 
theſe ſums in whole or in part efteiring 
to the eviction. And this is declared 


* to be the import of any former oblige- 
ments of. warrandice given by creditors 


in the caſe foreſaid, ” Here we. have 


4 laftof March 16g. 2 . 
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conſtant and uniform practice for a long 
courſe of time, authoriſed by the ſupreme | 
court of the nation; which equals in au- 
thbority an act of parliament, Now as, 
with reſpect to the preſent point, no dif- 
ference can be figured between a public 
and a private ſale, the rule laid down for 
the former muſt equally obtain with re- 
gard to the latter, were the caſe of the lat- 
ter, otherwiſe doubtful. Had the practice 
in public ſales been ſuggeſted to the court, 
or had it. occurred to any of the judges, 
we may reſt with aſſurance, that a differ- 
ent judgement would have been Siren in 
the caſe of Lord Napier. 
I have inſenſibly been led, from the 
cloſe and conciſe manner of a didactic 
work, into a ſort of diſſertation. But the 
importance of the ſubject will 1 hope pes 
for me. | 

HFitherto of errors diſcovered, in thi con- 
tract itſelf. We proceed to errors ariſing 
in the performance of a contract. Under 
this head comes erroneous: payment, or %s 
lutio indebitt, as termed in the Roman law. 
Of this there are two kinds; one where 
payment is erroneouſly made of. an extin- 
| e debt, ſuppoſed to be ſubſiſting; 
and 


and one where a debt really ſubſiſting is 
paid by a man who miſtakes himſelf to be 
the debtor. To judge rightly of the for- 
mer, che following preliminaries will pave 
the way. The fale of a ſubject as exiſting 
which does not exiſt, is void: the vender 
cannot deliver a uon ens; and the purchaſer 
is not bound to pay the price unleſs he get 
what he bargained for. In like manner, 
where an extinguiſhed debt is aſſigned, 
underſtood to be ſubſiſting, the aſſignment 
js void; and if the price have been paid, 
it muſt be reſtored on diſcovery-of the er- 
ror. This doctrine is applicable to the caſe 
in hand. As it is unjuſt in a creditor to 
take twice payment, he can have no pre- 
text for detaining the ſecond payment 
— erroneouſly by the debtor. The ſame 
muſt follow, where the ſecond payment 
has been made to the creditor's heir, who, 
though in bona fide, can have no better 
right than his predeceſſor had. The ſame 
will alſo follow in the caſe of an executor- 
creditor . An aſſignee to a debt extin- 
| Sibel by payment-obtains payment us : 


* Stair, Goeford, 10th January 167 3 Ramſay contra 
Robertſon, | 


OR. . 
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the debtor's heir; both of them being ig- 
norant of the former payment. The er- 


ror is diſcovered rebus integris, The heir 
muſt have back the money he paid, being 
in the hands of the aſſignee fine cauſa; 


and the aſſignee 1s intitled to draw from 
the cedent the price he paid for a non ent. 
So far clear. But what if the error be diſ- 


covered ſeveral years after, when the ce- 


dent happens to be inſolvent, This intri- 
cate caſe is handled above, where it comes 


in more properly. There it is laid down, 


| that the aſſignee, having been deprived of 
his recourſe againſt the cedent by the 
debtor s raſhly paying the debt a ſecond 
time, neglecting to look into his affairs, 
the loſs ought to reſt on him. The argu- 
ment is {till ſtronger for the aſſignee, 
where a debt is purchaſed on condition 


that the debtor's heir grant a bond of cor- 
roboration. This bond indeed corrobora- 


ting a non ens cannot be effectual; but as 
the purchaſe Was made on the Raich . 


the loſs occaſioned by the cedent's bank- 


ruptey, ought to fall on the heir, Who was 


at leaſt raſh or incautious, not on the pur- 
chaſer, who acted prudently. And when 


er - the 


5 
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the price he ond, to the cedent 1s FPG up. 
to him by the heir, matters are reſtored 
to their original ſtate, as if the bargain had 
not been made. There may be 3 
againſt which there can be no reſtitution ; 
as where a bond is aſſigned to a huſband 
in name of tocher with his wife, which 
happens to be corroborated by the debtor's 
heir before it was aſſigned to the huſband. 
As the marriage was made on the faith of 
the bond of corrobation, the granter of 
the bond can have no relief, but muſt 
pay the whole to the huſband. And ſo 
ſays Paulus : Si quis indebitam pecu- 
niam, per errorem, juſſu muheris, ſpon- 
ſo ejus promiſiſſet, et nuptiæ ſecutæ fu- 
iſſent, exceptione doli mali uti non po- 
teſt. Maritus enim ſuum negotium ge- 
rit; et nihil dolo facit, nec decipiendus 
elt quod fit, ſi cogatur indotatam u- 
xorem habere. Itaque ad verſus mulie- 5 
rem condictio ei competit; ut aut repe- 
tat ab ea quod marito dedit, aut ut libe- 
' retur, fi nondum folverit *,” _ | 
We proceed to the caſe where a 4 
really ſubſiſting 18 Paid by a man who er- 


| #1} 9, on De coal. adit data 
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roneouſly underſtands himſelf to be the 
debtor. This caſe has divided the Roman 
writers. To the perſon who thus pays er- 
roneouſly, Pomponius gives a condictio in- 
debiti *, Paulus is of the ſame opinion . 
Vet this ſame Paulus, in another treatiſe, 
refuſes action 4. The ſolution of this 
queſtion ſeems not to be difficult. Were 
it the effect of the erroneous payment to 
extinguiſh the debt, a condictio could not 
be ſuſtained againſt the creditor: a man 
who does no more but receive payment of 
a juſt debt, cannot be bound to repeat. 
But the following reaſons evince, that a 
debt is not extinguiſhed by erroneous pay- 
ment. Firſt,” There is nothing that 'can 
| hinder the creditor, upon diſcovery of the 
miſtake, to reftore the money, and to hold 
by the true debtor. Second, The true 
debtor, notwithftanding the erroneous pay- 
ment, is intitled to force- a diſcharge from 
the creditor, upon offering him payment; 
which he could not do were the debt al- 
ready extinguiſhed. Hence it follows, 
that the creditor holds the putative debt- 


* 1]. 19. Y 3. De condi, indeb, 
+ 1. 65. Hult. cod, 


t 1. 44. eod. | 
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or's money fon me juſta cauſa ; and conſe- - 
quently, that a condictio indebiti againſt him 
1s well founded. But the circumſtance 
that operates in the caſe firſt mentioned, 
where there exiſts no debt, operates equal- 
17 here. Upon receiving payment bona 
fide from the putative debtor, the creditor 
thinks no more of a debt he conſiders to 
be extinguiſhed; and therefore, if the real 
| debtor become inſolvent after the payment, 
the inconſiderateneſs of the putative debtor 
will ſubject him to the loſs; which may in- 
ftru him to de more cireumſpect 1 in time 
| coming. 
With ech to payment erroneouſly 
made by the debtor to one who is not the 
creditor, ſee book 2. chap. 5. 

The legal conſequences of the payment 
of a debt by a man who knows himſelf not 
to be the debtor, are. handled book i 'F 
Pare. 2. AT che end. | 
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4 dead: or covenant being MF at common N 


as ultra 928 can a court 7 equity er 
any relief? 
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Principle in logics, That will without 


power cannot produce any effect. is 


bea to matters of law; and is thus 
expreſſed, That a deed ultra wires is null 


and void. Common law adheres. rigidly 


to this principle, without diſtinguiſhing 
whether the deed be wholly beyond the 
power of the maker, or in part only. If 
it be one deed, it admits of no diviſion at 
common law, but muſt be totally effectual 


or totally void. The diſtinction is reſerved + 
to a court of equity, which gives force 
to every rational deed as far as the maker's 


power extends. SINE boy MOT 8 1 
ſtrations. N 

If one having power to grant a leaſe hs 
ten years grants it for twenty, the leaſe is 


in equity god for ten n *. For here 


. 1. Chancery caſes 23 · 


there 


2 re f 
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there can be no doubt about will; and ju- 
ſtice requires, that the leaſe ſtand good as 
far as will is ſupported by power. A tack 
ſet by a parſon for more than three years | 
without conſent of the patron, is at com- 
mon law void totally, but in equity is ſuſ- 
tained for the three years *. But a college 
having ſet a perpetual leaſe of their teinds 
for 50 merks yearly, which teinds were 
yearly worth 200 merks.; and the leaſe 
being challenged for want of power in the 
makers, who could not give ſuch a leaſe 
| without an adequate conſideration, it was 
found totally null, and not ſuſtained for 
any limited time or higher duty f. For a 
court of equity, as well as a court of com- 
mon law, muſt act by general rules; and 
here there was, no rule for aſcertaining ei- 
5 ther the endurance. of the leaſe, or the ex- 
tent of the duty. Further, a court of e- 
quity may ſeparate a deed into its conſti- 
tuent parts, and ſupport. the maker's. wall 
as far as he had power: but hers, the li- 


* 3 18th July 1668, Johnſton contra a Pariſhioners 
of Hoddam. 

T Stair, 13th un 1005. Ola: College ol Aberdeen 
contra the Town, | E 
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mitipg the endurance and augmenting the 
duty ſo as to correſpond to the power - of 
the makers, would be to frame a new leaſe, 
varying in every article from the leaſe chal- 
lenged. 
By the act 80. 1 1579, 6c All TRE | 
of great importance muſt be ſubſcribed 
and ſealed by the parties, if they can 
write; otherwiſe by two notaries before 
four witneſſes, preſent at the time, and 
deſigned by their dwelling-places; and 
the deeds wanting theſe formalities ſhall 
make no faith.” With reſpect. to this 
ſtatute,, a deed is held by the court of ſeſ- 
ſion to be of great importance when what 
is claimed upon it exceeds in value L. 100. 
And upon the ſtatute thus conſtructed, 
has often been debated, Whether a bond 
for a greater ſum than L. 100 ſubſcribed 
by one notary only and four witneſſes, or 
two notaries and three witneſſes, be void 
or whether it ought to be ſuſtained to the 
extent of L. 100: A court of common 
law, adhering to the words of the ſtatute, 
will refuſe action upon it. And ſuch was 
the e . of che court of ſeſ- 
| ſion 


ct 
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pay But a court o equity, regarding 
the purpoſe of che legiſlature, which is to 
make additional” checks againſt falſehood 
in matters of importance; will ſupport 
ſuch deeds to the extent of L. 100: for a 
Us cd decomes of ſmall importance when 
reduced to chat ſum, and ought to be ſup- 
Ported upon the ordinary checks. And 


Free 


— 21 


accordingly | the court of ſeſſion, acting! in 
later times as a court of | etpuity, ſupports 
1 bonds to the extent of L. 100 by But 
in applying the rules of e equity to this caſe, 
the bond "ought to be for a valuable 89 71 
derstion, or at Teaft be rational: if f irra- 
ciel, 1 LE is ee $6 a ny 1 18 + 
ö egit 0 
Oral vin is not ſuſtained 3 in Scotland. 


LILLE] 


to. | rove-a verbal legacy exceeding L. 100, 
but if i tbe. reſtricted. to that 3 witneſſes 


1 


{0 | 5 
are admitted * ” | 
When ar bit ers was Shout ect! to N | 
mine articles not fübmitted, the award or 


i 0 enn JJ e 
z <*iHope, (Obligation), Mobember tit Siblon 
contra Executors of Edgar; Durie, 33th, Neven 
1623, Marſhall contra Marſhall, = 7 aj 
+. Dictionary of Deciſions, (Indi viſible), bh 
t Durie, 5th July 1629, Wallace contra Muir; Du- 
rie, iſt December 1629, Executrix of Scot contra Raes. 
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1 „ 5 decreet- 


3 is at common law pong 
even as to the articles ſubmitted. A de- 
creet-arbitral is conſidered as one entire 
act, which muſt ſtand or fall- in totum, E- 
quity, prone to ſupport things as far as 
rational, ſeparates the articles ſubmitted 
from thoſe not ſubmitted, and fuſtains the 
proceedings of the arbiters as far as they 
| had power. Thus, if two ſubmit all ac- 
tions ſubſiſting at the date of the ſubmiſ- 
ſion, and the arbitrators releaſe all actions 
to the time of the award, the award ſhall 
be good for what is in the ſubmiſſion, and 
void for the reſidue only *, A decreet- 
arbitral being challenged, as ultra wires 
compromiſſi with reſpect to mutual general 
diſcharges which were ordered to be grant- 
ed, though ſome particular claims only 
were ſubmitted ; the decreet-arbirral was 
ſuſtained as far as relative to the articles 
fubmitted, and found void as to the gene- 
ral diſcharges only f. Arbiters having 
decreed a ſum to themſelves and their 
clerk, for which the ſubmiſſion gave no 
* New abridgement of the law, vol. 1. p. 139. 140. 


F Fountainhall, 25th December 1702, Crawford con 
tra Hamilton. 
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authority; yet the decreet-arbitralÞ as, far 

as ſupported by the ſubmiſſion, was found 
good even at common law, ſo as to have 
the privilege of the regulations 1695, not 
to be liable to any objection but falſehood, 
bribery, and corruption. Upon this 
ground, an objection of iniquity was re- 
pelled as incompetent “. Here the objec- 
tion of iniquity had but an indifferent 
look : an objection carrying a ſtrong ap- 
pearance of juſtice, would probably have 
been better receive. 

| Family-ſettlements are commonly more 
complex than any of the caſes mentioned 
above, conſiſting of many parts interwoyen 
10 intimately, that if one be withdrawn as 
ultra wires, the reſt. muſt tumble. There 
is no remedy but to adjuſt the will. to the 
preſent circumſtances, in ſuch 2 manner 
as the maker himſelf would have done had 
he foreſeen the event. Take the following 
examples. A man having two ſons, John 
and James, makes a deed, ſettling upon 
them his eſtate, conſiſting of two baronies, 
to John one of the baronies, the other to 
James. John's part is evicted by one ha- 
ving a preferable right. The deed, as far : 


* March 1777, Jack contra Cramond, 


' 
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as in favour of James, will be ſupported at 
common law, which regards the words 
only without piercing deeper. But a court 
of equity conſiders, that to give to one of 
the brothers the whole that remains of the 
eſtate, and nothing to the other, is incon- 


ſiſtent with the will of the maker, who 


proportioned his eſtate between them in the 
ſame deed by a ſingle act of will. There- 
fore to ſupport that will as far as the pre- 
ſent circumſtances can admit, the court 
will divide the remaining eſtate between 
the brothers, in the ſame 'proportion that 
the whole was divided by the maker. And 
this may be done boldly ; as being what 
the granter himſelf would have done, had 
he foreſeen the event. The following ex- 
ample is of the ſame kind. A man ſettles 
his eſtate of L. 1000 yearly rent on his eld- 
eſt ſon, burdened with L. 8000 to his 
eight other children. A farm making half 
bf the eſtate is evicted. The children not- 


withſtanding claim their whole proviſion; 


which perhaps would be ſuſtained at com- 
mon law, as there is no condition ex- 


| preſſed; © Bur aſſuredly, che proviſion was 


not intended to be made effectual, even 
though there ſhould not remain. a ſhilling 
61 Kr 3 ta 
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to the heir. In order to fulfil the maker's 
will as far as the preſent circumſtances ad- 
mit, a court of equity will reſtrict . the 
proviſion to L. 4000, which is giving to 
the younger children the ſame proportion 


of their father's effects that was originally 


intended. But let it be remarked, that the 
reſult will be different where there is a 
bond of proviſion for L. 8000, and the e- 
Nate ſettled on the heir by a different deed, 
or left to be taken up ab, inteſſato, He 
will be ſubjected. to all the debts, and 


to the bond of proviſion among the reſt; 


Take a third example. A man having 
three daughters, ſettles his land- eſtate on 
the eldeſt, with competent proviſions to the 
other two. As this ſettlement happened 
to be made on deathbed, it was reduced 
by the younger ſiſters, who by that means 
came to be heirs-portioners with the eld. 
eſt. Can they claim their proviſions over 
and above? Here the whole was done in 
the ſame deed, and by a ſingle act of will. 
It was not the intention of the father, that 
the eldeſt ſhould have the eſtate independ- 
ent of her ſiſter's proviſions ; and as little 
that they ſhould have their proviſions in- 


ORR of their eldeſt faſter's right to 


the 
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the eſtate. A court of equity, therefore, 
to ſupport the father's deed as far as poſ- 
ſible, will reject the claim for the provi- 
ſions. The younger ſiſters diſobeying 
their father's will, are not permitted to 
take any benefit from it. Equity ſuffers 
no perſon to approbate and reprobate the 
ſame deed. The younger ſiſters, therefore, 
if they adhere to their reduction, muſt 


give up their proviſions. The following is 


a ſimilar. example. John Earl of Dundo- 
nald, by a deed of entail, ſettled his land- 
eſtate on his heirs-male; wath the ſame 
breath ſettled his moveables by a teſta- 
ment; and executed bonds of proviſion to 
his daughters. "Theſe ſeveral writings, 
done unico contextu in purſuance of one act 
of will, and making a complete ſettlement 
of his eſtate real and perſonal, remained 
with him undelivered. After the Earl's 
death, certain lands contained in the entail 
being found to be ſtill remaining an Here- 
ditate jacente of a remote predeceſſor, they 
were claimed by the daughters as heirs of 
line. It was objected, That the whole ſet- 
tlement was one act of will, and one deed, 
though in different writings; that the pur- 

ſuers could not approbate and reprobate; 
| and 
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and that therefore, if they claimed the 
lands contrary to their father's will, they 

could take no benefit by that will. It was 

accordingly found, That the purſuers 

might chuſe . but m not Fe 
9 N. 

The 3 of an ſat Ih marriage- 
i upon the heirs of the marriage, is 
not intended to bar the huſband from a 
ſecond marriage, or from making rational 
proviſions to the iſſue of that marriage. 
A man thus bound makes exorbitant Pro- 
viſions to the iſſue of a ſecond marriage, 
ſuch as his whole eſtate, or the — 

part. This ſettlement, as a breach of en- 
gagement, is wholly void at common law; 
and it is a matter of delicacy for a court of 
equity to interpoſe where there is no rule 
for direction. It would, however, be in- 
conſiſtent with common ſenſe, that chil- 
dren- ſhould fuffer as much by exceſs of 
affection in their father, as by his utter 
neglect. As it would be a reproach on 
law, that the children thould be left with- 
out rt pay of wy court ad min. ventures 


4 1 . rer RT «<{ & %'£ 


* + 20th x ions; "7 29, 8 of Strathmore mt; | 
Lady Cathari ine Cockeans 6 contra Marquis of Clydeſdale, 
and Earl of Dundonald, | : 
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to interpoſe, by ſuſtaining the proviſions 
to ſuch an extent as to be conſiſtent with 
the engagement the father came under in 
his firſt contract of marriage. The court, 
however, never interpoſes without neceſſi- 
ty; and if common law afford any means 
for providing the children, the matter is 
left to common law. The following caſe 
will illuſtrate this obſervation. Colonel 
Campbell, being bound by marriage- ar- 
ticles to provide to the iſſue the ſum of 
40, ooo merks, with the conqueſt, did, by a 
deathbed-ſettlement, appoint his eldeſt ſon 
to be heir and executor; leaving it upon 
the Duke of Argyle and the Earl of Ilay 
to name rational proviſions to his younger 
children. The referees having declined to 
act, the younger children inſiſted to have 
rhe- ſettlement voided, as contradictory to 
the marriage- articles. It was urged for 
the heir, That the Colonel had power to 
divide the ſpecial ſum and conqueſt, by 
giving more to one child and leſs to ano- 
ther; and that though the whole happens 
to be ſettled on the eldeſt ſon, by accident 
not by intention, it belongs to the court 
of ſeſſion to remedy the inequality, by 
doing what was expected from the referees, 


namely, 
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namely, to appoint rational proviſions to 
the younger children; The court voided 
the ſettlement totally; which intitled the 
children per capita to an equal diviſion of 
the ſubjects provided to them in the mar- 


( 
Mpere there is a failure in performance. 


1 N order to diſtinguiſh equity from com- 

mon law upon this ſubject, we begin 
with examining what power a court of 
common law has to compel perſons to ful- 
fil their engagements. That this court 
has not power to decree ſpecific perform- 
ance, is an eſtabliſhed maxim in England, 


founded upon the following reaſon, That 


in every engagement there is a term for 


performance; before which term there can 
be no demand; and after the term is paſt, 


performance at the term is impreſtable f. 
* 22d December 1739, Campbell contra Campbells. 
I See Vinnius's commentary upon { 2. De verborum 


obligationibus. Inſtitutes. | RG 
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A court of common law, confined to the 
words of a writing, hath not power to 
ſubſtitute equivalents; and therefore all 
| that can be done by ſuch. a court, is to a- 
ward damages againſt the party who has 
failed. Even a bond of borrowed money 
is not an exception; for after the term of 
payment, the ſum is ordered to be paid by 
a court of common law, not as perform 
ance of the obligation, but as damage for 
not performance. This, it muſt be ac- 
knowledged, is a great defect; for the ob- 
vious intention of the parties in making a 
covenant, is not to have damages, but 
performance. The defect ought to be ſup- 
plied; and it is ſupplied by a court of e- 
quity upon a principle often mentioned, 
That. where there is a right it ought; to be 
made effectual. By every covenant that ig 
e there is a right acquired 
o each party ; a term. ſpecified far per- 
ee a mean to aſcertain perform- 
ance, not fa condition; and when that 
mean, fails, it is the duty of a court of ex 
e to ſupply anoxher an, that is, to 
name Rancher dap 
J0 illuſtrate this doctrine, rear: caſes 
| ſhall be ſtated, In a minute of fale of land, 
Vor. I. Ft „„ A 
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a term is ſpecified for entering the purchaſer 


into poſſeſſion, and for paying the price. The 
matter lies over till the term is paſt, with- 
out a demand on either fide, At common 


law, the minute af ſale is rendered ineſſeo- 
tual; becauſe poſſeſſion cannot be delivered, 


nor the price be paid, at a term that is now 


paſt : neither can damage be awarded for 


non- performance, as neither of the con- 


tractors has been in ora. But the reme- 


dy is eaſy in a court of equity; namely, 
to aſſign a new term for ſpecific perform- 
ance; which fulfils the purpoſe of the co- 
venant, and makes the rights therefrom 
ariſing effectual. But the naming a new 
term for performance, muſt vary the ori- 


ginal agreement. The price -cannot bear 
intereſt from the term named in the mi- 
nute, becauſe the purchaſer got not poſ- 


ſeſſion at that term: nor is the vender li- 


able from that term to account for the 
rents, hecauſe he was not bound to yield 
poſſeſſion till the price ſhould be offer- 
ax "Theſe ſeveral preſtations muſt take 


place from the new term es oy the 


court of equity. 


W now. am mord on one "PP The 
| W 
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purchaſer, for example, demands perforin- 
ance at the term ſtipulated; and years 
paſs in diſcuſſing the vender's defences, 
'Theſe being over-ruled, the purchaſer in- 
ſiſts for ſpecific performance, What doth 
equity ſuggeſt in this caſe ? for now, the 
term of performance being paſt, perform- 
ance cannot be made in terms of the ori- 
ginal articles, One thing is evident, that 
the purchaſer muſt not ſuffer by the vend- 
er's failure ; and therefore, a court of e- 
quity, though it muſt name a new term 
for performance, may, at the inſtance of 
the purchaſer, appoint an account to be 
made on the footing of the original arti- 
cles. If the rent exceed the intereſt of the 
price, the balance may be juſtly claimed 
by the purchaſer. But what if the inte- 
reſt of the price, as uſual, exceed the rent? 
The vender will not be intitled to the dif- 
ference; becauſe no man is intitled to 
gain by his failure. In a word, the pur- 
chaſer can claim damage in che former 
caſe, ſo far as he loſes by the vender's 
failure. But in the latter caſe, he gains 
by the failure, and has no damage to 
claim. This, at firſt view, may ſeem to 
claſh with che maxim, Cujus commodum, ejus 

S 12 debet 
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debet oe incommodum. There is no claſn- 
ing in reality: the vender ſuffers juſtly 
for his failure; but the purchaſer cannot 
ſuffer, who was always ready to perform. 
This gives the true ſenſe of the maxim, 
T hat it holds only between perſons who | 
are upon an equal footing; ; not between 
perſons where the one is guilty the other 
innocent. I need ſcarce add, that the op- 
tion given to the purchaſer upon the vend- 
er's mara, is given to the vender won the 
purchaſer” s nora. 
"TE frequently happens that Peri per- 
formance is impreſtable; as where J ſell 
the ſame horſe firſt to John, and then to 
James, The performance to John be- 
comes impreſtable after the horſe is deli- 
ered to james; and therefore, inſtead of 
pecific performance, a court of equity 
muſt be ſatisfied, like a court of common 
law, to decree damages to John; according 
to the maxim, Loco facti rmpreſtabilts fuc- 
cedit dammum et ntereſſe. 
This ſuggeſts an inquiry, whether in a- 
warding damages there be any difference 
between common law and equity. An 
obligor, bound to perform what he un- 
dertakes, ought to make up the loſs occa- 
ſioned 
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fioned by his failure; and ſuch failure 
accordingly affords * good claim for da- 
mages at common law as well as in equi- 
ty. Thus, the purchaſer of an eſtate 
from an apparent heir, having, along with 
the diſpoſition, received a procuratory to 
ſerve and infeft the apparent heir, em- 
ploys his own doer to perform that work: 
By the doer's remiſſneſs, the heir-apparent 
dies without being infeft, which renders 
the diſpoſition ineffectual. The doer is 
bound at common law to make up the 
purchaſer s loſs, though it be Iucrum ceſ- 
ſans only ; and a court of equity can go 

no further. In cafes of that nature, if 
{kill be profeſſed, unſkilfulneſs will not 
afford a defence. Proculus ait, fi me- 
« dicus ſervum imperite ſecuerit, vel lo- 
„ cato vel ex lege Aquilia cempetere ac- 
« tionem *. Celſus etiam imperitiam cul- 
« px adnumerandum ſcripſit. Si quis vi- 
tulos paſcendos vel ſarciendum quid 
poliendumve conduxit, culpam eum 
præſtare debere; et quod imperitia pec- 
cavit, culpam ER, quippe ut artifex 
_ © conduxit f.“ Upon this rule the fol- 


* 1.7.58, Ad legem Aquil. 
JOS 9. $5. Locati condudti, 


4 
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lowing caſe was determined. An advo- 
cate being debtor to his client, wrote and 
delivered him a bill of exchange. for the 
ſum. Being ſued. for payment, he object- 
ed, That the bill was null, containing a 
penalty. The advocate probably was ig- 
norant that this was a nullity ; but he 
undertook - the, truſt of drawing the bill, 
11 therefore was bound for its facien- 
cy *. Where a priſoner for debt makes 
his eſcape, it muſt be admitted, that the 
| creditor 1s hurt in his intereſt; but he 
cannot prove any damage; for it is not 
certain that he would have recovered pay- 
ment by detaining the debtor in pri- 
5 and it is poſſible he may yet recover 
But to be deprived of the ſecurity he 

8 by his debtor's impriſonment, is un- 
doubtedly a hurt or prejudice; and the 
common law gives reparation by making 
the negligent jailor liable for the debt, as 
equity doth in ſimilar caſes. A meſſenger 
who neglects to put a caption in execution, 
affords another inſtance of the ſame kind. 
By his negligence he is ſubjected to the 
debt, which is faid to be litem Juam facere. 


* 26th November 1743, Garden contra Thomas Rigg 
| Advocate, | | 
| | The 
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The undertaking an office implies an a- 
greement to fulfil the duty of the office: 
negligence accordingly is a breach of a- 
greement, which ſubjects the officer to all 
conſequences, whether actual damage or 
other prejudice. At the ſame time, it 
ought not to eſcape obſervation, that as 
neglect fingly without intention of miſ- 
chief is no ground for puniſhment, dama- 

ges are the only means within the compaſs 
of law for compelling a man to be dili- 
gent in his duty. So far the remedy af- 
forded by a court of common law is com- _ 
plete, without neceſſity of recurring to a 

court of equity. 

Certain covenants unknown to common 
law, belong to a court of equity. This 
was the caſe of a bill of exchange, before 
it was brought under common law by act 
of parliament ; and while it continued in 
its original ſtate, damages from failure of 
performance could not be claimed but in 
a court of equity. A policy of inſurance 
is to this day unknown at common law; 
and conſequently every wrong relative 0 
it muſt be redreſſed in a court of equity. 

And now as to the rules for eſtimating 
actual damage upon failure to perform a 


en 


% 
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covenant.” A failure of duty, whether the 
duty ariſe from a covenant, or from any 
other cauſe, is a fault only, not a crime; 
and upon ſuch failure no conſequential 
damage that is uncertain ought to be 
claimed. *. There is the greateſt reaſon 
for this moderation with reſpect to cove- 
nants, where the failure is often occaſion- 
ed by a very flight fault, and ſometimes 
by inability without any fault. This rule 
18 adopted by writers on the Roman law: 
Cum per venditorem ſteterit quo minus 
rem tradat, omnis utilitas emptoris in 
æſtimationem venit: quæ modo circa 
ioſam rem conſiſtit. Neque enim, ſi 
potuit ex vino puta negotiari, et lucrum 
facere, 1d æſtimandum eſt, non magis 
quam ſi triticum emerit, et ob eam rem 
© quod non fit traditum, familia ejus fa- 
me laboraverit : nam pretium tritici, 
non ſerrorum fame necatorum, conſe- 
quitur +.” Venditori fi emptor in 
pretio ſolvendo moram fecerit, uſuras 
duntaxat præſtabit, non omne omnino 
15 quod venditor, mora non facta, conſe- 
« qui patuit; veluti fi negotiator fair, et, 
See above, p 98. j 

4 1. 21. § 3. Empi et  venditi | £7 | 
. . “ pretio 


P. I. 4. DEE DS AND Covenants. 329 
4 pretio ſoluto, ex mereibus plus quam ex 
< uſuris quærere potuit *.“ 
Ata ſlight view it might be thought, that 
to reject uncertain damage here is inconſiſt- 
ent with what is laid down above concern- 
ing a jailor or a meſſenger. But upon a 
more accurate view it will appear, that 
_ uncertain damage is not admitted in ei- 
ther caſe. The creditor's riſk upon eſcape 
of his priſoner 1s certain, however uncer- 
tain the conſequences may be. It is this 
riſk only that is eſtimated ; and it is eſti- 
mated in the moſt accurate manner, by 
relieving the creditor, and laying it on 
the jailor or meſſenger. Upon the whole, 
with reſpect to eſtimating actual damage 
from breach of covenant, there appears 
no defect in common law more than in e- 
ſtimating riſk, to make the interpoſition 
of equity neceſſary. 

Hitherto of a total failure. Next where 
the failure is partial only. Many obliga- 
tions are of ſuch a nature as to admit no 
medium between complete performance 
and total failure. Other obligations ad- 
mit a partial performance, and conſe- 


\ 


1. 19. De peric. et commod. rei vend, 
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quently a failure chat is but partial. A 
bargain and ſale of a horſe* furniſhes ex- 
amples of both. The vender's perform- 
ance is indiviſible: if he deliver not the 
horſe, his failure is total. The obligation 
on the purchaſer to pay the price, admits 
a performance by parts: if he have paid 
any part of the price, his performance is 
partial, and his failure partial. 
Many obligations ad facta preftanda. are 
of the laſt kind. A waggoner who enga- 
ges to carry goods from London to Edin- 
burgh, and yet ſtops ſhort at Newcaſtle, 
has performed his bargain in part, and 
conſequently has failed only in part. The 
like, where a ſhip freighted for a voyage, 
is forced, by ſtreſs of weather, to land the 
cargo before arriving at the deſtined port. 
In caſes of that kind the queſtion is, What 
is the legal effect of a partial failure, The 
anſwer is eaſy at common law, which 
takes the bargain ſtrictly according to the 
ſtrict meaning of the words. I am not 
bound to pay the price or wages till the 
whole goods be delivered as agreed on. 
But in order to anſwer the dee in e- 
quity, a culpable failure muſt be diſtin- 
| e from a failure occaſioned by acci- 


dent 
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dent or misfortune : a culpable failure ean 
expect no relief from equity; the rule be- 
ing general, That equity never interpoſes 
in favour of a wrong-doer : but where the 
failure is occaſioned by accident or miſ- 
fortune, the price or wages will be due in 
proportion to what part of the work has 
been done; and the claim reſts on the 
following maxim, Nemo debet locupletari 
aliena jactura. Thus, where a man under- 
takes to build me a houſe for a certain 
ſum, and dies before finiſhing, his re- 
preſentatives will be entitled to a part or 
the ſum, proportioned to the work done; 
for in that proportion 1 am locupletior alie- 
na jactura. And in the caſe above men- 
tioned, if the waggoner die at Newcaſtle, 
or be prevented by other accident from 
completing his journey, he or his execu- 
tors will have a good claim pro rata itine- 
rig. By the ſame rule, the freight is due 
pro rata e as was decreed Lutwidge 
cantra Gray . 
A proceſs was lately brought before the 
e of ſeſſion upon the following fact. 
Mariners were hired at Glaſgow to per- 


* : . see the Dictionary, ritle (Periculum). 
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form a trading voyage, firſt to Newfound- | 
land, next to Liſbon, and laſt to the Clyde. 
A certain ſum per month was agreed on 
for wages, to be paid when the voyage 
ſhould be completed, The Glaſgow cargo 
was ſafely landed in Newfoundland; and 
a cargo of fiſh, received there, was deli- 
vered at Laden. In the homeward paſ- 
 fage, the ſhip with the Liſbon cargo being 
taken by a French privateer, the mariners, 
' when liberated from priſon, claimed their 
wages pro rata itineris. This cauſe was 
compromiſeds It can ſcarce however ad- 
mit of a doubt, but that the rule, Pro ra- 
ta itineris, muſt hold with reſpect to ma- 
riners, as well as with reſpect to the 
freighter of a ſhip. And accordingly it 
is a common ſaying, That the freight is 
the mother of the ſeamens wages; mean- 
ing, that where the former 1s 8 = 
latter muſt alſo be due. 
What is faid above is applicable to a 
leaſe, | A leaſe, in its very nature fuppoſes 
a ſubject poſſeſſed by one, for the uſe of 
which he pays a yearly ſum to another: 
the poſſeſſion and rent are mutual cauſes = 


of each other, and cannot ſubſiſt ſeparate- 


ly. Land ſet in leaſe happens to be ſwal- 
5 owed 
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lowed up by the ſea: this puts an end to 
the leaſe. Here the failure is total. A to- 
tal ſterility is in effect the fame. Let us 
no ſuppoſe the ſterility to be partial only. 
What ſays common law? Ir fays, that fuch 
ſterility will not intitle the leſſee to any de- 
duction of rent; that he muſt abandon the 
farm altogether, or pay the whole rent. 
In the following caſe, ſeveral rules of equi- 
ty concerning ſterility are opened. In Ja- 
nuary 1755, Foſter and Duncan ſet to A- 
damſon and Williamſon a ſalmon-fiſhing 
in the river Tay, oppoſite to Errol, on the 
north fide of a ſhallow, named the Guinea- 
bank, to endure for five years. The river 
there is broad; but the current, being 
narrow, paſted at that time along the north 
fide of the ſaid bank, the reſt of the river 
being dead water. As one cannot fiſh - 
with profit but in the current, the leſſees 
made large profits the firſt two years, and 
were not loſers the third; but the fourth 
pyear the current changed, which frequent- 
If happens in that river, and inſtead of 
paſſing as formerly along the north fide of 
the bank, paſſed along the ſouth fide, 
which was a part of the river let to others; 
5 which means the fiſhing let to Adam 


{an 
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ſon and Williamſon became entirely un- 
profitable during the remainder of their 
leaſe. The granters of the leaſe having 
brought a proceſs againſt the leſſees for 
L. 36 Sterling, being the rent for the two 
laſt years, the defence was, a tötal ſterility 
by the change of the current as aforeſaid; 
and a proof being taken, the facts ap- 
peared to be what are above ſtated. It 
was pleaded for the purſuers, That what- 
ever may be thought with reſpect to a to- 
tal ſterility during the whole years of the 
leaſe, or during the remaining years after 
the leaſe is offered to be given up, the ſte- 
rility here was temporary only: for as the 
ſtream of the river Tay is extremely change- 
able, it might have returned to its former 
place in a month, or in a week; and as 
the leſſees adhered to the leaſe, and did 
not offer to ſurrender the poſſeſſion, they 
certainly were in daily expectation that 
the current would take its former courſe. 
A tenant cannot pick out one or other ſte- 
ril year to get free of that year's rent: if 
equity afford him any deduction, it muſt 
be upon computing the whole years of the 
leaſe; for if he be a gainer upon the whole, 
Which is the preſent caſe, he has no claim 
5 in 
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in equity for any deduction. It was car- 
ried, however, by a plurality, to ſuſtain 
the defence of ſterility, and to aſſoilzie the 
defenders from the rent due for the laſt 
two years, This judgement ſeems no bet- 
ter founded in equity than at common 
law. And it is eaſy to diſcover what mo- 
ved the plurality: In a queſtion between 
a rich landlord and a poor tenant, the na- 
tural bias is for the latter: the ſubject in 
controverſy may be a trifle to the landlord, 
and yet be the tenanr's all, Let us put an 
oppoſite caſe. A widow with a numerous 
family of children has nothing to ſubſiſt 
on but her liferent of a dwelling-houſe, 
and of an extenſive orchard, Theſe ſhe 
leaſes to a gentleman in opulent circum- 
ſtances, for a rent of L. 15 for the houſe, 
and L. 25 for the orchard. He poſſeſſes 
for ſeveral years with profit. The orchard 
happens to be barren the two laſt years of 
the leaſe, and he claims a deduction upon 
that account. No one. would give this 
cauſe againſt the poor widow. . Such in- 
fluence : have extraneous circumſtances, 
even where the judges are not conſcious-of 
them. | | 
Partial failure has hitherto been ES 


dered 
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dered in its conſequences with reſpect to 
the perſon who has failed to execute a 
commiſſion, 1 proceed to the effect of a 
failure with reſpect to thoſe who give the 
commiſſion. A ſubmiſſion is a proper ex- 
ample, It being the profeſſed intention of 
a ſubmiſſion to put an end to all the dif- 
ferences that are ſubmitted, * the arbiters, 
choſen to fulfil that intention, are bound 


by acceptance to perform. An award or 


decreet-arbitral is accordingly void at com- 
mon law, if any article ſubmitted be left 
undecided; for in that caſe the commiſſion 
is not executed, Nor will ſuch a decreet- 
arbitral be ſuſtained in a court of equity, 
where claims made by the one party are 
| ſuſtained, and the other left to a proceſs ; 
which is partial and unfair, But where 
che claims are all on one fide, and ſome of 

them only decided, equity will ſupport the 
decreet-arbitral; it being always better to 
have ſome of the claims decided than none. 
But in this caſe, the decreet-arbitral, ſo 
far as it goes, muſt be unexceptionable; for 
a court of equity will never ſupport a deed 
or act void at common law, except as s far 
as it is juſt, | 7 
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Indirect means employed to evade perform: 
n 


. Abbes +I who are ſway" d bing in- 

tereſt more than by conſcience, the 
employing indirect means to evade their 
engagements, is far from being rare. Such 
conduct, inconſiſtent with the candor and 
bona fides requiſite in contracting and in 
performing contracts, is morally wrong; 
and a court of equity will be watchful to 
diſappoint every attempt of that kind. 
Thus, if a man, ſubjected to a thirlage of 


all the oats growing on his farm that he 


{hall have occaſion to grind, ſell his own 
product of oats, and buy meal for the uſe 
of his family, with no other view but to 
_ diſappoint the thirlage; this is a wrong 
contra bonam fidem contraftus, which will 
ſubject him to the multure that would 
have been due for grinding the oats of his 
own farm. 'The following caſe is an ex- 
ample of the ſame kind. A gentleman be- 

You... Uu ing 
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ing abroad, and having no proſpect of 
children, two of his neareſt relations a- 


greed privately, that if the eſtate ſhould 


be diſponed to either, the other was to have 


a certain ſhare. The gentleman, ignorant 


of this agreement, ſettled his eſtate upon 
one of them, reſerving a power to alter. 
The diſponee ſent his ſon privately to Den- 


mark, where the gentleman reſided: up- 
on which the former deed was recalled, 


and a new one made upon the ſon. In a 
proceſs, after the gentleman's death, for 
performance of the agreement, the defence 
was, That the agreement had not taken 
place, as the di ſpoſition was not in favour 


of the defendant, but of his ſon. The 
court judged, That the defendant had act- 


ed fraudulently in obtaining an alteration 
of the ſettlement, in order to evade per- 
formance of the agreement - and that no 
man can take benefit by his fraud. For 
which reaſon he was decreed to fulfil the 
engagement, as if the alteration had not 

been ano *. 8 


* Stair, 15th July 168 1, Campbell contra Moir, 


CHAP, 
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Powers of a court of equity to remedy what 
is imperfect in common law with reſpect 
do ſtatutes. 


Onſidering the nature of a court of 
common law, there is no reaſon that 
it ſhould have more power over ſtatutes 
than over private deeds. With reſpect to 
both it 1s confined to the words; and rhuſt 
not pretend to pronounce any judgement 
upon the ſpirit and meaning in oppoſition 
to' the words. And yet the words of a 
ſtatute correſpond not always to the will 
of the legiſlature ; nor are always the 
things enacted proper means to anſwer the 
end in view; falling ſometimes ſhort of 


the end, and ſometimes going beyond it. 
Hence to make ſtatutes effectual, there is 


the ſame neceſſity for the interpoſition of a 
court of equity, that there is with reſpect 


to deeds and covenants. But in order to 
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form a juſt notion of the powers of a court 
of equity with reſpect to ſtatutes, it is ne- 
ceſſary, as a preliminary point, to aſcertain 
how far they come under the powers of a 
court of common law; and with that point 
I ſhall commence the enquiry. 

Submiſſion to government is univerſally 
acknowledged to be a duty: but the true 
foundation of that duty ſeems to lie in ob- 
ſcurity, though ſcarce any other topic has 
filled more volumes. Many writers de- 
rive this duty from an original compact 
between the ſovereign and his people. Be 
it ſo. But what is it that binds future ge- 
nerations ? for a compact binds thoſe only 
who are parties to it; not to mention that 
governments were eſtabliſhed long before 
contracts were of any conſiderable autho- 
rity *, Others, diſſatisfied with this nar- 
row foundation, endeavour to aſſign one 
more extenſive, deriving the foregoing du- 
ty from what is termed in the Roman law 
a gugſi- contract. lt js a rule,” they ſay, 
„ in law, and in common ſenſe, That a 
* man who lays hold of a benefit, muſt 
© take it with its conditions, and ſubmit . 
*. to its neceſſary conſequences. Thus one 


See Hiſtorical law- tracts, tract 2. 
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* who accepts a ſucceſſion, muſt pay the 


<«<. anceſtor's debts: he 15 pr eſumed to a- 
gree to this condition, and is not leſs 


firmly bound than by an explicit en- 


gagement. In point of government, 


protection and ſubmiſſion are recipro- 
„cal; and the taking protection from 
à lawful government; infers a conſent to 


the former; for both proceed upon the 


ſuppoſition, that without conſent expreſſed 


or 1mply'd no perſon . owes obedience to 
government. At this rate, the greater part 
of thoſe who live under government are 


left in a ſtate of independency ; for ſeldom 


is there occaſion to afford ſuch peculiar 
protection to private perſons, as neceſſarily 
to infer their conſent. Conſider farther, 
that the far greater part of thoſe who live 
in ſociety, are not capable to underſtand 
the foregoing reaſoning : many of them 


have not even the ſlighteſt notion of what 
is meant by the terms protection and ſub- 


miſſion. I am inclined therefore to think, 


that this important duty has a more ſolid 


foundation; and, comparing it with other 
moral duties I find no reaſon to doubt, 


| that 


ſubmit to its laws.” This ground of 
ſubmiſſion is not much more extenſive than 
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that like them it is rooted in human na- 
ture . If a man be a ſocial being and 
government be eflential to ſociety, it is 
not conformable to the analogy of nature, 
that we ſhould be left to an argument for 
inveſtigating the duty we owe our rulers. 
If juſtice, veracity, gratitude, and other 
private duties, be ſupported and enforc'd 
by the moral ſenſe, it would be ſtrange if 
nature were deficient with  reſpe& to the 
public duty only. But nature is not de- 
ficient in any branch of the human con- 
ſtitution: government is no leſs neceſſary 
to ſociety, than ſociety to man; and by 
the very frame of our nature we are fitted 
for government as well as for ſociety. To 
form originally a ſtate or ſociety under go- 
vernment, there can be no means, it is 
true, other than compact; but the conti- 
nuance of a ſtate, and of government over 
multitudes who never have occaſion to 
promiſe ſubmiſſion, muſt depend on a dif- 
ferent principle. The moral ſenſe, which 
binds individuals to be juſt to each other, 
binds them equally to ſubmit to the laws 
of their aner ; and we have a clear con- 
See Eſays on the principles of . and natural | 


religin part 1. eff, 2. Oe 7. ; 
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viction that this is our duty. The ſtrength 
of this conviction 1s no where more viſible 
than in a diſciplined ; army. There, the 
duty of ſubmiſſion is exerted every mo- 
ment at the hazard of life; and frequent- 
ly where the hazard is imminent, and 
death almoſt certain: In a word, what 
reaſon ſhows to be neceſſary in ſociety, is, 
by the moral ſenſe, made an indiſpenſable 
duty. We have a ſenſe of fitneſs and rec- 
titude in ſubmitting to the laws of our ſo- 


ciety; and we have a ſenſe of wrong, of 


guilt, and of meriting puniſhment, when 
we tranſgreſs them (a). 


FW Hence 


(a) In examining this matter, it would not be fair 
to take under conſideration ſtatutes relating to juſtice, 
becauſe juſtice is binding independent of municipal 
law. Conſider only things left indifferent by the 
law of nature, which are regulated by ſtatute for 
the good of ſociety; the laws, for example, againſt 
uſury, againſt exporting corn in time of dearth, and 
many that will occur upon the firſt reflection. Eve- 
ry man of virtue will find himſelf bound in con- 
ſcience to ſubmit to ſuch laws. Nay, even with re- 
ſpect to thoſe who by intereſt are moved to tranſgreſs 
them, I venture to affirm, that the firſt acts, at leaſt, 
of tranſgreſſion, are ſeldom perpetrated with a quiet 
mind. I will not even except what is called /mug- 
gling ; z OO private intereſt authoriſed by example, 

and 
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HFence it clearly follows, that every vo- 
luntary tranſgreſſion of what is by ſtatute 
ordered to be done or prohibited, is a mo- 
ral wrong, and a tranſgreſſion of the law 
of nature. This doctrine will be found 
hes _ PEN ce in the erer in- 


22 differences among dukutes aut 


4b kept in view, in order to aſcertain the 
ei of A court 1 common law « con- 


* the trie oe is loft t to the: crphinte * any W 
tranſgreſſion, obſcure commonly the conſciouſneſs 


of wrong; and perhaps, after repeated acts, which 


harden individuals in iniquity, make it vaniſh alto- 


- gether. It muſt however be acknowledged, that 


the moral ſenſe, uniform as to private'virtue, operates 
with very different degrees of force with relation to 
municipal law. The laws of a free government, di- 
rected for the good of the ſociety, and peculiarly 


render of the liberty of the ſubject, have great. and 


univerſal influence: they are obeyed chearfully as a 
matter of ſtrict duty. The laws of a deſpotic go- 
vernment, on the contrary, contrived chiefly to ad- 
vance the power or ſecure the perſon of a tyrant, re- 
-quire military force to make them effectual; for con- 
ſcience ſcarce interpoſes in their behalf. And 
hence the great ſuperiority of a free ſtate, with re- 
ſpect to the power of the governors as well as the 
happineſs of the ſubjects, over every Lingdom.: that 
in * 3 is ee or tyrannical. | baun 
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cerning them. Some ſtatutes are compul- 
ſory, others prohibitory ; ; ſome reſpect in- 
dividuals, others the public; of ſome the 
tranſgreſſion occaſions damage, of others 
not; to ſome a penalty i is een. others 
reſt upon authority. 

I begin with thoſe 85 8 reſt upon au- 
thority, without annexing any penalty to 
the tranſgreſſion. The neglect of a com- 
pulſory ſtatute of this kind will found an 
action at common law to thoſe who have 
intereſt, ordaining the defendant either to 
do what the ſtatute requires, or to pay 
damages. If, again, the tranſgreſſion of 
a prohibitory ſtatute of the ſame kind 
harm any perfor, the duty of the court is 
obvious : The harm muſt be repaired, by 
voiding the act where it can be voided, 
ſuch as an alienation after inhibition; : and 
where the harm is incapable of this reme- 
dy, damages muſt be awarded. This is 
fulfilling the will of the legiſlature, being 
all that is intended by ſuch ſtatutes. 

But from diſobeying a ſtatute, prejudice 
often enſues, which, not being pecuniary, 
cannot be repaired by awarding a ſum in 
name of damages. Statutes relating to the 
| public are for the moſt part of this nature; 
„ -- X X and 


Sf l 


and many alſo in which individuals are 


immediately concerned (a). To clear this 
point, we muſt diſtinguiſh as formerly be- 
tween compulſory and prohibitory ſta- 
tutes. The tranſgreſſion of a prohibitory 


ſtatute is a direct contempt of legal autho- 


rity, and conſequently a moral wrong, 
which ought to be redreſſed; and where 
no ſanction is added, it mul neceſſarily 


be the purpoſe of the legiſlature to leave 


the remedy to a court of law. This is a 


clear inference, unleſs we ſuppoſe the le- 
giſlature guilty of prohibiting a thing to 
be done, and yet leaving individuals at li- 
berty to diſobey with impunity. To'make 
the will of the legiſlature effectual in this 
caſe, different means muſt be employ d ac- 


cording to the nature of the ſubject. If 


an act done prohibente lege can be undone; 
the moſt effectual method of redreſſing the 
wrong is to void the act. If the act can- 
not be undone, the only means left is pu- 
niſhment. And eee it is a rule! in 


00 This krusch, by the general diſtribution; N ö 
regularly to-be; handled afterward, part 2. of this ſirſt 
book; but by joining it here to other matters with 


which it is intimately connected, 1 thought i it would 
2717 in a Fee light. air 


2118 1 | X 2 1 | : RE Ws. 


* 


P. I. N SrArTurEs. 95 347 


the law of England *, * that an and for 
contempt of the law, may be fined and im- 


priſoned at the King's ſuit (a). 


On the other hand, the tranſgreſſion of 
a compulſory ſtatute ordering a thing to 


be done, infers not neceſſarily a contempt 
of legal authority. It may be an act of 
omiſſion only, which is not criminal; 
and it will be conſtrued to be ſuch, un- 


oy: n 9 collageral . Sire it be 


@ 15 this Ae to ay one appear Gogular, 
let it be conſidered, that the power inſiſted on is on- 
ly that of authoriſing a proper puniſhment. for a 
crime after it is committed, which is no novelty in 
law. Every crime committed againſt the law of na- 
ture, may be puniſhed at the diſcretion of the judge, 
Where the legiſlature has not appointed à particular 
puniſhment; and it is made evident above, " that a 
contempt of legal authority is a crime againſt the 
law of nature. But to ſupport this in the pre- 
ſent caſe, an argument from analogy is very little 
neceſſary ; for, as obſerved - above, it is obviouſly 


derived from the will of the legiſlature. 1 ſhall on- 


ly add, that the power of naming a puniſhment for 
a crime after it is committed, is greatly inferior to 


that of making a table of puniſhments. for crimes. 
that may be committed hereafter, which is a capi- 
Ja branch of the 44 . 
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made evident, that there was an in- 
tention to contemn the law. Suppoſing 
then the tranſgreſſion to be an act of o- 
miſſion only, and conſequently not an ob- 
ject of puniſhment, the queſtion is, What 
can be done, in order to fulfil the will of 
the legiflature. The court has two me- 
thods: one is, to order the ſtatute to be 
fulfilled; and if this order be alſo diſo- 
bey'd, a criminal contempt muſt be the 
conſtruction of the perſon's behaviour, to 
be followed, as in the former cafe, with a 
proper conitfhmcnt, "The other is, to or- 
der the thing to be done under a penalty. 
I give an example. The freeholders are by 
ſtatute bound to convene at Michaelmas, 
in order to receive upon the roll perſons 
qualified; but no penalty is added to com- 
pel obedience. In odium of a freeholder 
who deſires to be put upon the roll, they 
forbear to meet. What is the remedy here 
v here there is no pecuniary damage ? The 
court of ſeſſion may appoint them to meet 
under a penalty. For, in general, if it be 
the duty of judges to order the end, they 
muſt uſe ſuch means as are in their power. 
And if this can be done with reſpect to a 
Private — it follows, that N =eng * 
| thing 
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thing is ordered to be done for the good of 


the public, it belongs to the court of ſef- 


fion, upon application of the King's Ad- 
vocate, to order the thing to be done un- 
der a penalty. In a procefs at the inſtance 
of an heritor intitled to a falmon- fiſhing 
in a river, againſt an inferior heritor, for 


regulating his cruive and cruive-dike, con- 
cluding, That he fhould obſerve the Satur- 


day's. ſlap; that the hecks of his cruives 
ſhould be three inches wide, &c. it was 
decreed, That the defendant ſhould be ob- 
liged to obſerve theſe regulations under 
the penalty of L. 50 Sterling. It was ur- 
 ged for the defendant, That the purſuer 

_ ought to be ſatisfied with damages upon 
contravention, | becauſe the law has impo- 


ſed no penalty, and the court can impoſe 


none. Anſwered, That it is beyond the 
reach of art to aſcertain damage in this 
caſez and therefore that to enforce theſe 
regulations a penalty is neceſſary. And if 
this remedy be neglected by the legiſlature, 
it muſt be ſupplied by a court of equity 
upon the principle, That if there be a * 
it ought to be made effectual. 

What next come under conſideration are 
Arten torbidding things to be done un- 


der 
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der a penalty 35 for to f the j omiſſion of M 
thing ordered to be done, a penalty is ſel- 
dom annexed. Theſe are diſtinguiſhable 
into two kinds. The firſt regard the more 
noxious evils, which the legiſlature prohi- 
bits abſolutely; leaving the courts of law, 
to employ all the means in their power 
for repreſſing them; but adding a penalty 
beforehand, becauſe that check is not in 
the power of courts of law. The ſecond 
regard ſlighter evils, to repreſs which no 
other means are intended to be applied but 
a pecuniary penalty only. Both kinds are 
equally binding in conſcience; for in e- 
very caſe it is a moral wrong to diſobey 
the law. Diſobedience however to a ſta- 
tute of che ſecond claſs, is attended with 
no other conſequence but payment of the 
penalty 35 whereas the penalty in the firſt 
elaſs is due, as we, ſay, hy and attour per- 
formance; and for that reaſon, a court of 
law, beſide inflicting the penalty, is bound 
to uſe all the means in its power to make 
the will of the legiſlature effectual, in the 
ſame manner as if there were no penalty. 
And even ſuppoſing that the act prohibit- 
ed is capable of being voided by the ſen- 
WERE ob a court, the penalty ought {till to 
be 


5 


E. renn 35% 
be inflicted; for otherwiſe it will loſe 1 its 
influence as a prohibitory means. 
Prohibitory ſtatutes are often ſo inaccu- 
rately expreſſed, as to leave it doubtful 
whether the penalty be intended as one of 
the means for repreſſing the evil, or the 
only means. This defect occaſions in 
courts of law much conjectural reaſoning, 
and many arbitrary judgements. The ca- 
pital circumſtance for clearing the doubt, 
is the nature of the evil prohibited. With 
reſpect to every evil of a general bad ten- 
dency, it ought to be held the will of the 
legiſlature, to give no quarter : and con- 
ſequently, beſide inflicting the penalty, it | 
is the duty of courts of law to uſe every o- * 
ther mean to make this will effectual. 
With reſpect to evils leſs pernicious, it 
ought to be held the intention of the legiſ= 
lature, to leave no power with judges de⸗ 
yond inflicting the penalty. This doctrine 
will be illuſtrated by the following exam- 
ples. By the act 52. parl. 1587. He 
* who bargains for greater profit than 10 
per cent. ſhall be puniſhed as an uſurer,” 
Here is a penalty without declaring ſuch 
bargains null: and yet it has ever been 
held the intendment of this act to dif- 
charge | f 
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| charge uſury totally; ; and .the penalty is 
deemed as one mean only of making the 
prohibitien effectual. There was accor- 
| dingly never any heſitation to ſuſtain : ac- 
tion for voiding uſurious bargains, nor 
even to make the lender liable for the 
ſums received by him above the legal in- 
tereſt. This then 1 is held to be a ſtatute 
of the firſt claſs. The following ſtatutes 
belong to the ſecond claſs. An excluſive 
privilege of printing books, is given to 
authors and their aſſigns for the term of 
fourteen years. Any perſon who within 
the time limited prints or imports any 
ſuch book, ſhall forfeit the ſame to the 
: proprietor, and one penny for every ſheet 
found in his cuſtody ; the half to the King, 
and the other half to whoever ſhall ſue for 
the fame . With reſpect to the monopo- 
ly granted by this ſtatute, it has been juſt- 
ly eſtabliſhed, . that a court of law .is confi- 
ned to the penalty, and cannot apply other 
means for making it effeual, not even an 
action of damages againſt an interloper F. 
Members of the college of juſtice are 


2. Ann, 18. 

I June 7. 1748, Bookſellers. « of Loadbi contra Book - 
3 of Edinburgh and Glaſgow. ; 
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diſcharged to buy any Ads teinds, &c. 
4 the property of which is eontroverted in 


a proceſs, under the certification of lo- 
* fing their office .“ It has been always 


held the ſenſe of this ſtatute, to be ſatisfied 
with the penalty, without giving authority | 


to reduce or void ſich bargains. 

But though contracts or deeds contrary 
to ſtatutory prohibitions of the kind laſt 
mentioned are not fubject to reduction, it is 
a very different point, Whether it be the duty 


of courts of law to fuſtain action upon ſuch 


a contract or deed.” And yet this diſtinc- 
tion ſeems to have been overlooked in 'the 
court of ſeſſion : for it is the practice of 
that court, while they inflit the penalty, 
to ſupport with their authority that very 
thing which is prohibited under a penalty. 
Thus, a member of the college of juſtice, 
buying land while the property is contro- 
verted in a proceſs, is deprived of his of- 


fice; and yet, with the ſame breath, action 
is vg him to make the minute of ſale 
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effectual . This, in effect, is conſidering 

the ſtatute, not as probibitory of ſuch. pur- 

chaſes, but merely as. laying a tax upon 
them, ſimilar to what at preſent is laid up- 
on plate, coaches, &c. I take liberty to 
ſay, that this 1 is a groſs miſapprehenſion of 
the ſpirit and intendment of the ſtatute. 
Comparing together the ſtatutes contained 
in both claſſes, both equally are prohibit- 
_ : the difference concerns only the means 
employ d for making the prohibition effec- 
. tual. . To repreſs the leſs noxious evils, the 
repreſs the more . noxious, evils, beſide in ; 
flicting the ſtatutory, penalty, a court may 
employ every lawful mean in its power, 
But evidently both are intended to be re- 
preſſed; and juſtly, becauſe bath in dif- 
ferent degrees are hurtful to the ſociety in 
general, or to part af it. This article is of 
no ſlight importance. If I have ſet in a 
juſt light the ſpirit and intendment of the 
foregoing ſtatutes, it follows of confer 
" Haddagton' June g. 1611, 6 contra 


Maxwell; Durie, July 30. 1635, Richardſon contra Sin- 
clair; Fountainhall, December 20. 1683, Purves contra 


| Keith. 
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quence, that an act prohibited in a ſtatute 
of the ſecond claſs ought not to be'coun- 
tenanced with an action, more than an act 
e prohibited in a ſtatute of the firſt claſs. 
Courts of law were inſtituted to enforce 
the will of the national legiſlator, as well 
as of the Great Legiſlator of the univerſe, 
and to put in execution municipal laws as 
well as thoſe of nature. What ſhall we 
ſay then of a court that ſupports an act 
prohibited by à ſtatute, or authoriſes any 
thing contradictory to the will of the le- 
giſlature? It is a tranſgreſſion of the ſame 
nature, though not the ſame in degree, 
with that of ſuſtaining action for a bribe 
*promiſed to commit murder or robbery. 
With regard then to ſtatutes of this kind, 

thou gha court is confined to the penalty, 
and cannot inflict any other puniſhment, it 
doth by no means follow, that action 
ought to be ſuſtained For making the act 
prohibited effectual: on the contrary, to 
ſuſtain ation would be flying in the face 
of the legiſlature. al he ſtatute, for ex- 
| ample, concerning members of the college 
of juſtice, is ſatisfied with the penalty of 
deprivation, without declaring the bargain 
e 2 + nun; 
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mull; _ therefore to ſuſtain 4 den 


of the bargain would he to puniſh beyond 


the words, and perhaps beyond the inten- 
tion, of the ſtatute. But whether action 
ſhould be ſuſtained: to make the bargain 
effectual, is a conſideration of a Very differ- 


ent nature: the refuſing action is made 
neceſſary by the very conſtitution of a 
Sun of law; ir being ee with : 
any contract or ar ang deed prokibined by 
ſtatute. It follows indeed from theſe, pre- 


miſes, chat it is left optional to the vender 


to fulfil the contract or no at his pleaſure; 
for if a court of law cannot interpoſe, he 
is under no legal compulſion. Nor is this 
a, novelty. In many caſes beſide the pre- 
ſent, the rule is applicable, uod potior eff 
conditio poſſidentis, where an action will not 
be given to compel performance, and yet 
if performance be made, an action vill as 
little be given to recall it. ; 
.. Pondering, this ſubject Fr Bas tg 1 can 
never ceaſe wondering to find the practice 
1 have been conderffning extended to a 
much ſtronger caſe, where the purpoſe of 
che legiſlature to make an abſolute prohi- 
. Vition is clearly co The caſe L have 


: in 
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in vie relates to chereventlews prohibit- 
ing certain goods to be imported into this 


ed from certain places named. To import 
ſuch goods, or to bargain about their im- 


portatzon, is clearly a contempt of legal 


authority; and conſequently a moral 


wrong, which the ſmuggler's conſcience - 
ought to check him for, and which it will 


check him for, if he be not already a hard- 
ened finner. And yet, by miſtaking the 
nature of a e laws, actions in the 
court of ſeſſion have been ſuſtained for ma- 
king ſuch ſmuggling-contraQts effectual. 
They are not ſuſtained at preſent; nor I 
hope will be. Non dubium eſt, in le- 
gem committere eum, qui verba legis 
amplexus, contra legis nititur volunta· 
* tem, Nec pœnas inſertas legibus evita 
765 


* prærogativa verborum fraudulenter ex- 


* cuſat, Nullum enim pactum, nullam 
(6 
ter eos videri volumus ſubſecutum, qui 

„ contrahunt lege contrahere probibente. 
8 a ad omnes etiam legum interpre- 
Z udenes tam veteres quam movellas, 
* trahi generaliter 1 imperamus; ut legit- 


* latori quod fieri non vult, tantum pro- 
— | " hibuiſſe 


afland, or probibiting them to be import- 


bit, qui ſe contra juris ſententiam ſæva 


conventionem, nullum contractum in- 


> ao or — — 
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* hibuiſſe ſufficiat : cæteraque, quaſi ex- 
* preſſa, ex legis liceat voluntate colli- 
gere: hoc eſt, ut ea, quæ lege fieri pro- 

4 < hibentur, ſi fuerint facta, non ſolum in- 

<< utilia, ſed pro infectis etiam habeantur : 

MM er legiſlator fieri prohibuerit tantum, 
nec ſpecialiter dixerit ne * debere 
« pad fem of „ a 
80 much upon the powers . a court ba 

4 law with reſpect to ſtatutes. Up- 

on the whole it appears, that this court is 
confined to the will of the legiſlature as ex- 
preſſed in the ſtatutory words. It has no 

Power to rectify the words, nor to apply 
any means for making the purpoſe of the 

inte effectual, other than thoſe. di- 

rected by the legiſlature, however defective 

they may be. This imperfection 3 is reme- 
died by a court of equity, which enjoys, 
and ought to enjoy, the ſame powers with 


reſpect to ſtatutes that are explained above 


with reſpect to deeds and covenants. To 
; give a juſt notion of theſe powers concern- 
ing the preſent ſubject, the following diſ- 
I tinction will contribute. Statutes, as far 
as they regard matter of law and come 
under the W e of a a court OE" equity, 

. 55 "15. C. ine, | ds 0 | 
95 TTC 


may be divided into FRY claſſes.- Firft 
Thoſe which have juſtice for their object, 
by ſupplying the defects, or correcting the 
injuſtice, of common law. Second, Thoſe 
which have utility for their ſole object. 
Statutes of the firſt claſs are intended for 
no other purpoſe. but to enlarge the juriſ- 
diction of courts of common law, by im- 
powering them to diſtribute juſtice where 
their ordinary powers reach not: ſuch 
ſtatutes are not neceſſary to à court of e- 
quity, which, by its original conſtitution, 
can ſupply the defects and correct the in- 
juſtice of law: but they have the effect to 
limit the juriſdiction of a court of equity; 
for the remedies afforded by them muſt be 
put in execution by courts of common law, 
and no longer by a court of equity. All 
that is left to a court of equity concerning 
à ſtatute of this kind, is to ſupply the de- 
fects and correct the injuſtice of common 
law, as far as the ſtatute is incomplete or 
Amperfect; which, in effect, is ſupplying 
the defects of the ſtatute. But it is not a 
new power beſtowed upon a court of equi- 
ty as to ſtatutes that are imperfect: the 
court only goes on to exerciſe its wonted 
a with ref} pect to mater of juſtice 


that 


- 


* 
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that are left with it by the ſtatute, and not 
beſtowed upon courts of common _ by 
explain myſelf by an example. 

2 goods were wrongouſſy taken r, ho | 


common law of England gave an aQtion 


for reſtitution to none but to the proprie- 
tor; and therefore when the goods of a 
monaſtery were pillaged during a vacancy, 
the ſucceeding abbot had no action. This 
defect in law with reſpect to material ju- 
ſtice, would probably have been left to the 
court of chancery, had its powers been un- 
folded when the ſtatute of Marlebirge ſup- 
plying the defect was made ; but no 6- 
ther remedy occurring, that ftatute im- 
powers the judges of common law to fuſ- 
rain action. Had the ſtatute never exiſted, 
action would undoubtedly have been ſuſ- 
tained in the court of chancery: all the 
power that now remains with that court, 
is to ſuſtain action where che ſtatute is de- 
fective. The ſtatute enacts, That the 
* fucceſſor ſhall have an action againſt 
fuch tranſgreſſor, for reſtoring the goods 
e of the monaſtery:” Attending to the 
words fingly, which a court of common 
law muſt do, the remedy 18 wake 


* * * III. cap. 29. 
933 2 


ys 


* 


for trees cut down and carried off are not 
mentioned. This defect in the ſtatute, is 
ſupplied by the court of chancery. And 
Coke obſerves, that a ſtatute which gives 
remedy for a wrong done, ſhall be taken 
by equity. After all, it makes no mate- 
rial difference, whether ſuch interpoſition 
of a court of equity, be conſidered as ſup- 
plying defects in common law, or as ſup- 


plying defects in ſtatutes. It is ſtill enfor- 


cing juſtice in matters which come not un- 
der the powers of a court of common law. 
Statutes that have utility for their ob- 
ject, are of two kinds. Firſt, Thoſe 
which are made for promoting the poſitive 
good and happineſs of the ſociety 1 in gene- 
ral, or of ſome of its members in particu- 
lar. Second, Thoſe which are miade to. 


prevent miſchief, Defective ſtatutes of 


the latter kind may be ſupplied by a 
court of equity; becauſe, even inde- 
pendent of a ſtatute, that court hath power 

to make regulations for preventing miſ- 

chief. But that court bath not, more than 

a court of common law, any power to ſup- 
ply defective ſtatutes of the former kind; 

becauſe it is not impowered originally to. 
interpoſe in any matter that hath no other 


tendency but merely to promote the poſi- g 
"ol - -a% | tive 
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tive good of the ſociety.” But this 3 1s only 
mentioned here to give a general view of 
the ſubject : for the powers of a court of 
equity as directed by utility are oy W 

of the next book. 8 
Having ſaid ſo Wag in e we are 
prepared for particulars; which may com- 
modiouſly be diſtributed into three ſec- 
tions. Firſt, Where the will of the legiſ- 
lature is not juſtly expreſſed in the ſta- 
| tute. Second, Where the means enacted 
fall ſhort of the end pur poſed by the legiſ- 
lature. Third, Where the means enacted 
reach unwarily beyond: the _ re n 
| wi Nw oc. rad , 7 


1 1 1 * * 
N 


Where the wil * the 1 une: 15 vor 2 
N e in the fatute, 8 


Tu ſation, for the ſake af een : 

ſhall be divided into three articles. 
| Firſt, Where the words are ambiguous, 
Second, Where they fall ſhort of will, 
Th Where INE 80 we will. | 
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ma following | 15a Win 1nd By 
the act 250. parliament 150%, © Vaſlals 
“failing to pay their feu- duties for the 
©. ſpace of two years, ſhall forfeit their 
„ feu- rights, in the ſame manner as if a 
* clauſe irritant were ingroſſed in the in- 
** feftment.” The forfeiting clauſe here is 
ambiguous : it may mean an ipſo facto 
forfeiture upon elapſing of the two years; 
or it may mean a forfeiture if the feu-du- 
ty be not paid after a regular demand in a 
proceſs. Every ambiguous clauſe ought to 
be ſo interpreted as to ſupport the rules of 
juſtice, becauſe ſuch muſt be conſtructed 
the intendment of the legiſlature: and that 
by this rule the latter ſenſe muſt be choſen, 
will appear upon the ſlighteſt reflection. 
The remedy here provided againſt the ob- 
ſtinacy or negligence of an undutiful vaſ- 
ſal, could never be intended a trap for the 
innocent, by forfeiting- thoſe who have 
failed in payment through ignorance or 
inability. The conſtruction choſen ma- 
7 Ras the « right voidable only, not void ig 
. * 
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facto, obliges the ſuperior to inſiſt in a de- 
clarator of irritancy or forfeiture, in order 
to void the right; which gives the vaſſal 
an opportunity to prevent the forfeiture, 
by paying up all arrears. By this method, 

it is true, the guilty may eſcape: but this 
is far more eligible in common juſtice, 
than that the 1 innocent be wg ee _ 
the A e | | 


. 


833 


' Aur 1. Where the words » fl flor of will 


In the act of Charles II. layitig: a tax on 
malt-liquors, there are no words directing 
the tax to be paid, but only a penalty in 
caſe- of not payment. The exchequer, 
which, like the ſeſſion, is a court both of 
common law and of equity, ſupplies the 
defect; and, in order to fulfil the intend- 
ment of the ſtarute, ſuſtains an action for 
eee bak, 1 


c 
* 


2 1 ww 6 


Av. m. Where the Way” go bool will 


ay; tte: act * park 16957 it is ted, | 
ba That hereafter no man binding for and 
Sa « with 
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„ with- another conjunctly and ſeveral- 
ly, in any bond or contract for ſums 
4 f money, ſhall be bound longer than 
„ ſevun years after the date of the bond.” 

It appearing to the court, from the nature 
of the thing, and from other clauſes in the 
ſtatute, that the words are too extenſive, 
and that the privilege was intended for 
none but for cautioners upon whoſe faith 
money is lent, they have for that reaſon 
been always in uſe to reſtrict the words, 
and to deny che privilege to other cau- 

tioners. 5 

The act 24. parl. 1695, for making effec- 

tual the debts of heirs who after three 
years poſſeſſion die in apparency, is plain- 
ly contrived for debts only that are con- 
tracted for a valuable conſideration. The 
act however is expreſſed in ſuch extenſive 
terms, as to comprehend debts and deeds, 
gratuitous as well as for a valuable conſi- 
deration. The court therefore, reſtrictin g 
the words to the ſenſe of the ſtatute, never 
ſuſtains action upon chis ſtatute to per 


95 tous creditors. 


The regulations 1695 aalrlteing no ob- 
jection againſt a decreet- arbitral but bribe- 
2 __ Corruption only, reach unwarily 

my | 
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beyond the meaning of the legiſlature. 
decreet- arbitral derives its force from - 

ſubmiſſion; and for that reaſon every good 
objeRion againſt a ſubmiſſion muſt aper : 
| againſt the decreet- arbitral. T7 eee 


0 


By the ſtatute 9 4nne, cap. 1 3. « The 
<< .perſon who at one time loſes the ſum or 
value of L. 10 Sterling at game, and 
pays the ſame, ſhall be at liberty with 
in three months to ſue for and recover 
the money or goods ſo loſt, with coſts 
of ſuit. And in caſe, the loſer ſhall not 
within the time foreſaid really and bona 
l fide. bring his action, it ſhall be lawful 
„ for any one to ſue for the. ſame, and 
triple value thereof, with coſts of ſuit,” 
Here there is no limitation mentioned with 
' reſpect to the popular action: nor, as far 
as concerns England, is it neceſſary; ; be- 
cauſe, by the Engliſh, ſtatute 31ſt Eliz, 
cap. 5. © No action ſhall be ſuſtained upon 
any penal. ſtatute made .or to be made, 
te unleſs within one year of the offence.” 
A limiting clauſe was neceſſary with re- 
gard to Scotland only, to which the ſaid 
ſtatute of Elizabeth reacheth not; and 
therefore, as there 1 is no limitation expreſſ- 
ed in the act, A court of common law in 
Scotland 


1e 
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Scotland muſt ſuſtain the popular action 
for forty years, | contrary evidently to the 
will of the legiſlature, which never intend- 
ed a penal ſtatute to be perpetual in _ 
land, chat in England is temporary. A 
here, therefore, the words go beyond will, 
it belongs to the court of: ſeſſion to limit 
this ſtatute, by denying action if not 
brought within one year after the offence; 
Hence, in the deciſion January 19. 1737, 
Murray contra Cowan, where an action 
was ſuſtained even after the year, for reco- 
vering money loſt at play with the triple 
value, the court of ſeſſion acted as a court 
of common law, and not as a court * e- 
quity. J 

The following is an | inſtance from the 

55 Roman law with reſpect to the Hereditatis 
petitia, of words reaching inadvertently be- 
yond the will of the legiſlator. © Illud 
* quoque quod in oratione Divi Hadriani 
d eſt, Ut poſt acceptum judicium id aftori 
* preftetur, quod habiturus eſſet, fi eo tempore, 
* quo petit, reſtituta efſet hereditas, inter- 
„dum durum eſt : quid enim, ſi poſt li- 
4 tem-conreſtatam mancipia, aut jumenta, 
aut pecora deperierint ? - Damnari debe- 
8 bit ſecundum verba orationis: quia po- 
8 


% 
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& ,tuit petitor, reſtituta hereditate, diftra- 
« iſle ea. Et hoc juſtum eſſe. in ſpeciali- 
« bus petitioni ibus Proculo placet: : Caſſius 
<. contra ſenſit. In prædonis perſona Pro- 

"enlus; recte exiſtimat: in bonæ fidei 


T5 3: 0 


*, -Propter. metum, hujus periculi temere i m- 
«. rat Nha Jus: dau Wan - 
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Where the 1 means enacted fall JOY Ft the end 
Purpoſes by y the tegi Nature. 


Pk fd „„ of 
means that afford a complete remedy 


in ſome caſes, and fall ſhort in others ub: 


par ef ratio. In order to fulfil juſtice, the 


vuill of the legiſlature may be made effec- 


rual by a court of equity, whatever defect 
there may be in the words. 8 Take the fol- 


lowing examples. In the Roman law, Ul- 
Fm. mentians- the following edict, ** Si 


if 


quis id quod, mee Perpetuz 


[OS 1 40. De hereditatis petitione. 
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% cauſa, in albo, vel in charta, vel in alia 
< materia propoſitum erit, dolo malo cor- 
ruperit; datur in eum quingentorum 
aureorum judicium, quod populare eſt.” 
Upon this edit Ulpian gives the follow- 
is opinion. Quod ſi, dum proponitur, 
vel ante n en quis corruperit; 

* edicti quidem verba ceſſabunt; Pompo- | 
* nius autem ait ſententiam edicti Porri- 
gendam eſſe ad hæc *.” | 

* Oratio Imperatorum Antonini « et Com- 
modi, quz quaſdam nuptias in perſonam 
ſenatorum inhibuit, de ſponſalibus nihil 
locuta eſt: recte tamen dicitur, etiam 
ſponſalia in his caſibus ipſo jure nullius 
c eſſe momenti; ut ſuppleatur, quod ora- 
“ tioni deeſt F.“ 

Lex julia, quæ de dotali prdio pro- 
« ſpexit, Ne id marito liceat obligare, aut 
© alienare, plenius interpretanda eſt: ut 
c etiam de ſponſo idem pn ar, quod de 
* marito 1. 

By the ſtatute of Gloceſter, A man 
© ſhall have a writ of waſte againſt him 


40 
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"$i 57 $ 2, De juriſdic. 
+ 1. 16. De ſponſalibus. 
t 1. 4. De fundo dotali, 
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“ who, holdeth for term of life or of years *. * 
This ſtatute, which ſupplies a defect in 
the common law, is extended againſt. one 
who poſſeſſes for half a year or a quarter. 
For (ſays Coke) a tenant for half a year 
being within the ſame miſchief ſhall be 
within the ſame remedy, though 3 it be out 
of the letter of the la 9 | 

An heir, whether apparent only, or en- 
tered cum beneficio, cannot act more juſtly 
with reſpect to his predeceſſor s creditors, 
than to bring his predeceſſor” s eſtate to a 


Judicial ſale. The price goes to the credi- 


tors, which is all they are intitled to in ju- 
ſtice; and the ſurplus, if any be, goes to 
the heir, without ſubjeQing him to trouble 
orf riſk. The act 24. parl. 1695, was ac- 
cordingly made, empowering the heir- ap- 


parent to bring to a roup or public auction 


his predeceſſor's eſtate, whether bankrupt 
or not. But as there is a ſolid foundation 
in juſtice, for extending this Privilege to 
the heir entered cum beneficio, he i is under- 
ſtood | as omitted per incuriam; and the 


court of ſeſſion ſupplied the defect, by ſuſ- 
taining a proceſs at the inſtance of the heir 


Is. Edward J. cap. 35. | 15 


Cult 


— 
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cum beneficio, for ſelling his predeceſſor s e 
ſtate *. | 
By the common law of Scotland, a man's 


creditors after his death had no prefcrencs 


upon his eſtate: the property was tranſ- 
ferred to his heir, and the heir's creditors 
came 1n for their ſhare. This was groſs 
injuſtice ; for the anceſtor's creditors, who 


lent their money upon the faith of the e- 
ſtate, ought in all views to have been pre- 


ferred. The act 24. parl. 1661, declares, 
9 „That the creditors of the predeceſſor do- 
ing diligence againſt the apparent heir, 
© and againſt the real eſtate which belong- 
ed to the defunct, within the ſpace of 
three years after his death, ſhall be pre- 
e ferred to the creditors of the apparent 
* heir.” The remedy here reaching the 


real eſtate only, the court of ſeflion com- 


pleted the remedy, by extending it to the 
perſonal eſtate f, and alſo to a perſonal 
bond limited to a ſubſtitute named . And, 
as being a court of equity, it was well au- 


cthoriſed to make ths extenſion; for to 


i Feb. 27 1751, Patrick Blair. 
+ Stair, Dec. 16. 1674, Kilhead contra 2 
Forbes, Feb. 9. 1711, Graham contra Macqueen. 
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withdraw. from. the predeceſſor s creditors. 
part of his perſonal eſtate, is no leſs unjuſt, 
than to withdraw from them part of his 
real eſtate. 
One ſtatute there is, or rather tha in 
a ſtatute, which affords a plentiful harveſt 
of inſtances. By the principles of com- 
mon law an heir is intitled to continue 
the poſſeſſion of his anceſtor; and former- 
ly, if be could colour his poſſeſſion with 
any ſort of title, however obſolete or de- 
fective, he not only enjoy d the rents, but 
was enabled by that means to defend his 
poſſeſſion againſt the creditors . Among 
many remedies for this flagrant injuſtice, 
there is a clauſe in the act 62. parl. 1661, 
enaQting, That in caſe the apparent heir of 
any debtor. ſhall acquire right to an ex- 
* pired, appriſing, the ſame ſhall be re- 
* deemable from him, his heirs and ſuc- 
* ceflors, within ten years after acquiring 
* of the ſame, by the poſterior appriſers, 
„upon payment of the purchaſe-money.” 
This remedy has been extended in many 
particulars, in order to fulfil the end in- 
tended by the legillatuys.” For, ine, Tho' 


| See Hiſoxical INE tract 12. toward the cloſe. 


his 


m 


the remedy is afforded to appriſers only, 
it is extended to perſonal creditors, 246, 
It has. been extended even to an heir of en- 
tail, impowering him to redeem an appri- 
ſing of the entailed lands, after it was pur- 
chaſed by the heir of line. 3tio, Though 
no purchaſe is mentioned in this clauſe 
but what 1s made by the heir-apparenr, 
the remedy bowever is extended againſt a 
preſumptive. heir, who cannot be heir-ap- 
parent while his anceſtor is alive. 4, It 
vas judged, That an appriſing led both a- 
gainſt principal and cautioner, and pur- 
chaſed by the heir- apparent of the princi- 
pal, might be redeemed by the creditors 
of the cautioner. This was a ſtretch, but 
not beyond the bounds of equity: the 
cautioner himſelf, as creditor for relief, 
could have redeemed this appriſing in 
terms of the ſtatute; and it was thought, 
that every privilege competent to a debtor 
_ ought to be extended to his creditors, in 
order to make their claims effectual. 5to, 
The privilege is extended to redeem an ap- 
prifing during the legal, though the ſtatute 
mentions only an expired appriſing. And, 
laftly, Though the privilege of redemption 
18 limited to ten years after the purchaſe 


made 
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made by the heir-apparent, it was judged, 
that the ten years begin not to run but 
from the time that the purchaſe is known 
to the creditors. Theſe deciſions all of 
them are to be found in the ern 
vol. 1. p. 3599 
It is chiefly to Adtures of this kind che 
the following doctrine is applicable. Non 
“ poſſunt omnes articuli fingillatim aut 
legibus aut ſenatuſconſultis comprehen- 3 
„ di: ſed cum in aliqua cauſa ſententia 
© corum| manifeſta eſt, is, qui juriſdictio- 
ni præeſt, ad ſimilia procedere, atque ita 
jus dicere debet. Nam, ut ait Pedius, 
« gquoties lege aliquid, unum vel alterum 
«© ;introductum eſt, bona occaſio eſt, cætera, 
% quæ tendunt ad eandem utilitatem, vel 
<« interpretatione el certe © Jury Rs mo 
. pleri “. T2 en fore: 
The next branch 1s ſis means that are 
incomplete in every reſpect, where the ve- 
ry thing in view of the legiſlature is but 
imperfectly remedied. Of this take the 
following illuſtrious example, which at the 
ſame time furniſhes an opportunity to ex- 
plain the nature and effect of an adjudiea- 
tion after its legal is expired. | 


* 1, 12. & 13, De legibus. | * „ 
| 7 : An 
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An adjudication during the legal is a 
Pig nus pretorium : and expiry of the legal 
is held to transfer the property from the 
debtor to the creditor; preciſely as in a 
wadſet or mortgage, where the redemption 
is limited within a day certain. Yet the 
rule which, with relation to a wadſet, af- 
fords an equity of redemption after the ſti- 
-pulated term of redemption is paſt *, has 
never been extended, directly at leaſt, to 
relieve againſt an expired legal. This ſub- 
ject therefore is CUrIQuS, and merits atten- 
tion. 

In a poinding of pen ble the PR a 
has not an equity of redemption, becauſe 
the moveables are transferred to the credi- 
tor at a juſt value. The ſame being ori- 
ginally the caſe of an appriſing of land, 
the legal reverſion of ſeven years introdu- 
ced by the act 36. parl. 1469, was in rea- 
lity a privilege beſtowed upon the debtor, 
without any foundation in equity; and 
therefore equity could not ſupport an ex- 
tenſion of the reverſion one hour beyond 
the time granted by the ſtatute. But the 
nature of an appriſing was totally reverſed, 
by an oppreſſive and diſhoneſt practice of | 


M Pag. 30. | 
: = b attaching 


. . . 
attaching land for payment of debt, with- 
out preſerving any equality between the 
debt and the land; great portions of land 
being frequently carried off for payment 
of inconſiderable ſums. An appriſing, as 
originally conſtituted, was a judicial ſale 
for a juſt price: but an execution, by 
which land at random is attached for pay- 
ment of debt without any eſtimation of 
value, ought to have been reprobated as 
| flying in the face of law. By what means 
it happened that creditors were indulged 
to act ſo unjuſtly, I cannot ſay; but ſo it 
is, that ſuch appriſings were ſupported 
even againſt the cleareſt principles of com- 
mon law. An appriſing ſo irregular can- 
not indeed be held as a judicial ſale for a 
Juſt price: the utmoſt indulgence that 
could be given it, was to hold it to be a 

{ecurity for payment of debt. According- | 
ly the act 6. parl. 1621, conſiders it in that 
light, enacting, That appriſers ſhall be 
ce accountable for their intromiſſions with- 
ein the legal, firſt in extinction of the in- 
tereſt, and thereafter of the capital; 
which, in effect, is declaring the property 
to remain with the debtor, as no man is 


bound to account for rents that are his 
1 1 own. 
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own. And it is conſidered in the ſame 
light by the act 62. parl. 1661, © ranking 
* pari paſſu with the firſt effectual appri- 
fing, all other appriſings led within 
* year and day of ie: creditors real or 
perſonal may be ranked upon a common 
ſubjeR par: paſſu, or in what order the le- 
giſlature thinks proper; but ſuch ranking 
evidently implies that the property belongs 
to the debtor (a), | 
An appriſing then, or, inſtead of it, an 
adjudication, has, during the legal, ſunk 
down to be a pignus pretorium, of a judi- 
cial ſecurity for debt; and the remaining 
queſtion is, Whether it be converted in- 
to a title of property upon expiry of the 
legal. The act 1621 above mentioned | 
makes PR accountable for their in- — 


(a) Stair 4 poſitively ' for this dorine⸗ | 
« An appriſing is truly a pignus prætorium: the 
© gebtor is not denuded, but his infeftment ſtands, 
« And if the appriſing be ſatisfied within the legal, - 
© jt is extinguiſhed, and the debtor need not be re- 
« jnveſted. Therefore he may receive vaſſals du- 
© ring the legal; and if he die during the legal, his 
„ apparent. heir, intromitting wich the mails and 
„ adauties, doth behave himſelf as heir.“ Boot a, 
fit. 10. g. | 
Vo t ay tromiſſion 
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tromiſſion within the legal; and if they 


be not accountable after, ought it not 
to be inferred, that they muſt be held 


to be proprietors? It may indeed be 


clearly inferred from the act, that they 
are not accountable after the legal is ex- 


pired; but it follows not that the pro- 
perty muſt be held to be in them: I in- 


ſtance a proper wadſetter, who is not 


proprietor of the ſubject, and yet is not a 
liable to account. I ſay farther, that a 


court of equity, chough it has no power to 


- overturn expreſs law, is not bound by any 
| inference drawn from a ſtatute, however 
dcdälear, except as far as that inference 18 
5 ſupported by the rules of juſtice. And in 


that view we proceed to inquire, what are 
the rules of juſtice with reſpect to an appri- 


ſing or an nen after binden on. 
the legal. 


According to the original form of an 


appriſing, requiring a ſtrict equality be- 
tween the debt and the value of the land, 


it was rational and juſt, that the property 
of the land ſhould inſtantly be transferred 


to the creditor in ſatisfaction of the debt; 
but it could no longer be rational or juſt 
0 transfer the proper, after it became cu- 


Ry 


. Sar. 


ſtomary to attach land at random without 
regarding its extent. The debtor's whole 
land- eſtate was appriſed, and is now ad- 
judged by every ſingle ereditor, however 
ſmall his debt may be; and therefore to 
transfer to an appriſer or adjudger the pro- 
perty of the land % facto, upon the debt- 
or's failure to make payment within the 
legal, would be a penal irritancy of the ſe- 
vereſt kind. On the other hand, this ſup- 
poſed ipſo fatto transference of the proper- 
ty is penal upon the creditor where the 
land ' adjudged by him happens to be leſs 
in value than his. debt : in that caſe, it 
would be glaring injuſtice to force the 
land upon him in payment of his debt. 
Nay more, it is repugnant to firſt prin- 
ciples, that a man ſhould be compelled to 
take land for his debt, however valuable 
the land may e it may be his choice to 
continue poſſeſſion as creditor, after the 
legal as well as before; and this muſt be 
underſtood his choice, if he do not ſigni- 
fy the contrary. To relieve the creditor as ä 
well as the debtor from the foregoing hard- 
ſhips, equity ſteers a middle courſe. It 
admits not an 2p/o facto transference of the 
e upon expiry of the legal; but 
4 „ only 
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only gives the creditor an option, either to 
continue in his former ſituation, or to take 
the land for his debt; which laſt muſt be 
declared in a proceſs, intitled a declarator 
H expiry of the legal. This removes all 
hardſhip: land is not impoſed upon the 
creditor againſt bis will : the debtor, on 
, the other hand, has an opportunity to 
purge his failure, by making payment ; 
and if he ſuffer a decree to paſs without 
offering payment, it is juſt that the pro- 
perty be transferred to the creditor in ſa- 
tisfaction of the debt; for judicial proceed- 
ings ought not for ever to be kept in ſuſ- 
penſe. Thus, - the law is ſo conſtructed as 
to make the property transferable only, 
and not to be transferred but by the in- 
tervention of a declarator. The declarator 
here, ſerves the ſame double purpoſe that 
it ſerves in the lex commiſſoria in pignoribus : 
It is a declaration of the creditor's will to 
accept the land for his money; and it re- 
lieves the debtor from a penal irritancy, 
by admitting him to purge at any time be- 
fore the declaratory decree pals, 


*; 


We procced to examine how far the 
practice of the court of ſeſſion concerniug 
* and adjudications, 1 is conform- 
| n e 
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able to the principles above laid down: 
And 1 muſt prepare my reader beforehand 
to expect here the ſame, wavering and 
fluctuation between common law and e- 
quity, rhat in the courſe of this work is 
diſcovered in many other inſtances. I ob- 
ſerve, in the firſt place, That though the 
court, adhering to common law, has not 
hitherto ſuſtained to the debtor an equity 
of redemption after expiry of the legal, yet 
that the ſame thing in effect is done in- 
directly, through the influence of equity. 
Some pretext or other of informality is al- 
ways embraced to open an expired legal, 
in order to afford the debtor an opportu- 
nity to redeem. his land by payment of the 
debt. And this has been carried ſo far, 
as to open the legal to the effect ſolely of 
intitling the debtor to make payment, 
holding the legal as expired with reſpect 
to other effects, ſuch as that of relieving 
the creditor from accounting for the rents 
levied by him, unleſs during the ten years 
that the legal is current by ſtatute * | 
In another particular, our practice ap- 
pears to deviate far from juſt Principles. 


* Forbes, Febroary 3 2. 171% R Guthrie contra Gordon. 


With 
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With reſpect to the adjudger, it is juſtly 
held, that rhe debt due to him cannot be 
extinguiſhed without his conſent; whence 
it neceſſarily follows, that, even after the 
legal, is expired, he muſt have an option, 
to adhere to his debt, or to take the land 
| Inſtead of it. This is eſtabliſhed in our 
preſent practice: and what man is ſo blind 
as not to perceive what neceſſarily follows? 
An adjudger, upon whoſe will- it depends 
to continue creditor, or to take himſelf to 
the land, cannot be proprietor of that 
land: before the property can be transfer- 
red to him, he muſt interpoſe his will, 
which is done by a declarator; and fa far 
our practice proceeds upon juſt principles. 
But whether what is held with reſpect to 
the debtor be conſiſtent with that practice, 
we next inquire, It is held, that the debt- 
or's power of redemption is confined with- 
in the legal; that, by expiry of the legal, 
he is forfeited zp/o facto. of his property; 

and conſequently that he has no power to 
redeem, nor to.purge his failure, of payment, 
Here we find a direct inconſiſtency 3 in our 
practice : with reſpect to the creditor, the 
property is not his, till he obtain a decla- 
rator of * of the legal: with reſpect 
da 
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to the debtor, the property without a de- 


clarator is loſt to him ih facto, by expiry 
of the legal. Can any man ſay who is 


proprietor in the interim? Theſe notions 
cannot be reconciled; but the cauſe of 


them may be accounted for. In our prac- 


tice, there is a ſtrong bias to creditors in 


oppoſition to their debtors. This bias hath 
beſtow'd on an appriſer the equitable pri- 
vilege of an option between the debt and 
the. land upon which he is ſecured : the 
rigor, on the other hand, with which 


_ debtors are treated, has denied them the 
equitable | privilege of purging an irritant 


clauſe at any time before the door be {hut 
againſt them by a declaratory decree, 


8 


| Where the means enacted reach unwarily be- 
ond the Show purpoſed id the legiſlature. 


BY the common law of England, eccle- 

ſiaſtics were at liberty to grant leaſes: 
without limitation of time. As this liber- 
ty might be exerciſed Oy to wo hurt 
of 


* c xrATf s. B. I. 


of their ſucceſſors in office, the ſtatute 130 


Eliz. cap. 10. was made, prohibiting ec- 
cleſiaſties from granting a leaſe for a long- 
er time than twenty-one years, or three 


ves. In the conſtruction of this ſtatute, 


it is held, that a leaſe during the life of 


| the granter is good were he to live a cen- 


tury; for not being within che miſchief, it 
is not within the remedy. 

The act 6. parl. 1672, requires, a That 
all executions: of ſummons: ſhall bear ex- 


„ preſsly the names and: defignations of 


* the: purſuers and defenders.” This re- 


gulation was neceſſary in order to connect 


the execution with the ſummons. For as 


at that period it Was common to write an 


execution upon a paper apart, bearing a 
reference in general to the ſummons, in 


The: following manner, That the parties 


* within expreſſed were lawfully cited, 
&c, the execution of one ſummons might 


be applied to any. other, ſo as to become 
legal evidence of a citation that was never 


given. But as there can be no opportu- 


nity for this abuſe where. an execution is 


written upon the back of the ſummons, it 
belongs to a court of equity, with reſpect 
to a caſe where the ſtatutory remedy is un- 


1 


8 e neceſſary, 


* . 0 — 
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neceſſary, to relieve ſo far from the enaQ- 
ing clauſe; which is done by declaring, 
that it is not neceſſary to name the pur- 
ſuers and defenders where the execution is 
written on the back of the ſummons *. 
By the 34th and 35th Henry VIII. cap. 5. 
$ 14. it is declared, That a will or teſta- 
ment made of any manors, lands, &c. by 
a feme covert, {hall not be effectual in law. 
This could not be intended to render inef- 
fectual a will made by a woman whoſe huſ- 
band is baniſhed for life by act of parlia- 
ment. And ne ſuch will was ſuſ- 
tained 7. 
The ſtatutes introducing the lids and 
negative preſcriptions, have for their ob- 
ject public utility; and the ſupplying de- 
fects in theſe ſtatutes reſts upon the ſame 
principle; a ſubject that belongs to the 
next book, which contains the proceedings 
of a court of equity acting upon the prin- 
ciple of utility. But to mitigate theſe ſta- 
tutes with reſpect to articles that happen to 
be oppreſſive and aqui is a z branch of 


Feb. 20. 1755. Sir William Doabae cons John 
| Macleod younger of Macleod, x 
3 Vernon 104. 


Vo J. ER 3 C : | the 
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the preſent ſubject; and to examples of 
that kind I proceed. Common law, which 
limits not actions within any time, affords 
great opportunity for unjuſt claims, which, 
however ill founded originally, are brought 
ſo late as to be ſecure againſt all detection. 
It is not wrong in common law to ſuſtain 
an old claim, for a claim may be very old 
and yet very juſt: but to ſuſtain claims 
without any limitation of time, gives great 
ſcope to fraud and forgery; and for that 
reaſon public utility required a limitation. 
Upon that principle the ſtatutes 1469 and 
1474 were made, denying action upon 
debts and other claims beyond forty years. 
A court of common law proceeding upon 
theſe ſtatutes, cannot ſuſtain action after 
forty years, even where a claim is evident- 
ly well founded, as where it is proved to 
be ſo by referring it to the oath of the de- 
fendant. In this caſe, the means enacted 
go evidently beyond the end purpoſed by 
the legiſlature; which intended only to ſe- 
cure againſt ſuſpicious and ill-founded 
claims, not to cut off any juſt debt; and 
in this view nothing farther could be in- 
tended than to introduce a preſumption a- 
gainſt every claim brou ght after forty 
* | years; 


* 


— 
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years; reſerving to the purſuer to bring 
poſitive evidence of its being a ſubſiſting 
claim, and juſtly due. Vet the court of ſeſ- 
ſion, acting as a court of common law, did 
in one inſtance refuſe to ſuſtain action after 


the forty years, though the debt was offer- 


ed to be proved by the oath of the defend- 


ant *. In another point they act properly 


as a court of equity. Perſons under age 


are relieved from the effect of theſe ſta- 


tutes, for an extreme good reaſon, That no 


preſumption can lie againſt a creditor while 
under ee for er has er Bag. ac- 
tion. 25 

The ſame conſtruction in W ehuity 1s given 
to the Engliſh a& of limitation concern- 


ing perſonal actions: it is held, That a 


bare acknowledgement of the debt is ſuffi- 


cient to bar the limitation ; importing, 
that the legiſlature intended not to extin- 
guiſh a juſt debt, but only to introduce a 
preſumption of payment. But with this 
doctrine I cannot reconcile what ſeems ta 


be ea in the * courts of e- 


1 | Fountainhall, I Dee. 7. 1703, Napier contra Ci 


bell. 
t Wt: of the law, vol, 3. P. 517. 


3 C 2 quity, 
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quity, That if a man by will or deed 
* fubject his land to the paynient of his 
66 debts, debts barred by the ſtatute of li- 
* mitations ſhall be paid; for they are 
“not extinguiſhed the obligation, though 
it hath taken away the remedy *,” This 
differs widely from the equitable conſtruc- 
tion of the ſtatute; for if its intendment 
be ta preſume ſuch debts paid, they can- 
not even in equity be conſidered as debts, 
unleſs the ſtatutory preſumption be remo- 
ved by contrary evidence. The following 
caſe proceeds upon the ſame miſapprehen- 
fion of the ſtatute: It hath--alſo been 
ruled in equity, that if a man has a debt 
due to him by note, or a book - debt, 
* and has made no demand of it for fix 
73 years, ſo that he is barred by the ſtatute 
* of limitations; yet if the debtor or his 
% executor, after the fix years, puts out an 
« advertiſement in the Gazette, or any o- 
ther news- Paper, that all perſons who 
have any debts owing to them may ap- 
% ply to ſuch a place, and that they ſhall 
be paid; this, though general, and | 


* Abridg. of 4 law, vol. 3 p. 516. 


therefore 


7 
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„therefore might be intended of legal 
“ ſabfiſting debts only), yet amounts to 
* ſuch an acknowledgement of that debt 
„ which was barred, as will revive the 
«+ 3 and INE out * wa en a- 

gain *.“ 

IJ0o the caſe firſt montloded: of referring 
a debt to the defendant's oath, a maxim in 
the law of England is obviouſly applicable, 
That a caſe out of the miſchief, is out 
#6 — the meaning of the law, though it be 

© within the letter.“ A claim, of what- 
ever age, referred to the defendant's: oath, 
is plainly out of the miſchief” intended to 
be remedied” by the foregoing ſtatutes; 
and therefore ought not to be regulated by 
the words, which in this caſe go beyond 
the end purpoſed. Coke f illuſtrates: this 
maxim by the following example. The 
common law of England ſuffered goods 
taken by diſtreſs to be driven where the 
creditor pleaſed; which was miſchievous, 
becauſe the tenant, who muſt give his 
cattle ſuſtenance, could have no knowledge 
where they were. This miſchief was re- 
medied by ſtatute 3. Edward I. cap 16, 


» Abridg. of the law, vol. 3. p. 518. 
13 2 loſſit. 106. 


enacting, 


ne,! “That 3 taken by diftreſ 
„ ſhall not be carried out of the ' ſhire 
10 where they are taken.“ Let, ſays our 
author, if the tenancy be in one county 
and the manor in another, the lord may 
drive the diſtreſs to his manor, contrary 
to the words of the ſtatute; for the te- 
nant, by doing of ſuit and ſervice to the 
manor, is 2 to know What! is Gong 
there, 1448 n e 71 | 
The act 8. 3. a I 590% inning: A 
triennial preſcription of ſhop- accounts, 
&c. is directed to the judges, enacting, 
« n uy tall not ſuſtain action after 
“ three years, without making any diſ- 
tinction — natives and foreigners. 
Nor is there reaſon for making a diſtinc- 
tion; becauſe every claimant, native or fo- 
reigner, muſt bring his action for payment 
in the country where the debtor reſides ; 
| — for that reaſon both equally ought to 
guard againſt the preſcription of that coun- 
try. When ſuch is the law of preſcrip- 
tion in general, and of the act 1579 in 
particular, I cannot avoid. condemning the 
following deciſion. In a purſuit for an 
& account of drugs, furniſhed from time 
K 2 time by a London druggiſt to an E- 


1 „ dinburgh | 


1 
o ” 
„ 
e 
a 
—4 
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«+ dinburgh apothecary, the court repelled” 
„ the defence of the triennial preſcription; 
«, aan decreed, That the act of limitation 
in England, being the locus contractus, 
muſt be the rule *,” There is here an- 
* error beſide that above mentioned. 
The Engliſh ſtatute of limitation has no 
authority with us, otherwiſe than as infer- 
ring a preſumption of payment from the 
delay of bringing an action within ſix years; 
and this preſumption cannot ariſe where 
the debtor is abroad, either in Scotland or 
beyond ſeas. 
If the preſcription of thei coviutry N 
the debtor dwells be the rule which every 
creditor foreign or domeſtic ought to have 
in view, it follows neceſſarily, that a de- 
fendant, to take advantage of that pre- 
ſcription, muſt be able to ſpecify his reſi- 
dence there, during the whole courſe of 
the preſcription. While the debtor reſides 
in England, for example, or in Holland, 
the creditor has no reaſon to be upon his 
guard againſt the Scotch triennial preſcrip- 
tion: and ſuppoſing the action to be 
brought the next day after the debtor ſettles 


November 1731, Fulks contra Aikenhead. . 


* 


A 
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in Scotland, it would be abſurd that che 


creditor ſhould be cut out by the triennial 
eſeription. I illuſtrate this doctrine by 


a r Phan cafe; A ſhop-keeper in London 
furniſhes goods to a man Who has his reſi- 


dence there. The creditor; truſting te the 
Engliſh ſtature of limitation, reckons him- 
felf ſecure if he bring bis action within fix 
years; but is fore d to bring his action in 


Seotland, to Which the debtor retires after 
three years. It would in this caſe be unjuſt, 


to ſuſtain the Scotch triennial preſcription as 


a bar to the action; in which view, the 
means enacted in the ſtatute 1570 are un- 
vwarily too extenfive, forbidding action after 


three years, without limiting the defence to 
the caſe yhere' the defendant oo _ = 
that time in - 3 
Equity is alſo applied Pe mi Went 
gor of ſtatute · law with reſpect to evidence. 


y the Engliſh ſtatute of frauds and per- 


juries , it is enacted, © That all leaſes, e- 


5 ſtareh, intereſts of freehold or terms of 


<<. years, made or created by parole and 


not put in writing; ſhall have the force 
and effect of leaſes or eſtates at will only.” 


In the conſtruction of this ſtarute the fol- 


_ lowing point was reſolved, That if there 


229. Charles II. cap. 3. 3 
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be a parole: agreement for the purchaſe of 
land, and that in a bill brought for a ſpe- 
cific performance, the ſubſtance of the a- 
greement be ſet forth in the bill, and con- 
felled in the anſwer, the court will decree 
a ſpecific performance; becauſe in this caſe 
there is no danger of perjury, which was 
the only thing the ſtatute intended to-pre- 
vent *, Again, whatever evidence may be 
required by law, yet it would be unjuſt to 
ſuffer any man to take advantage of the 
defect of evidence, when the defect is oc- 
caſioned by his own fraud. There are ac- 
cordingly many inſtances in the Engliſh 
law- books, where a parole- agreement in- 
tended to be put into writing, but prevent- 
ed by fraud, has been decreed in equity, 
notwithſtanding the ſtatute of frauds and 
perjuries. Thus upon a marriage-treaty, 
inſtructions given by the huſband to draw 
a ſettlement, are by him privately coun- 
termanded: after which he draws in the 
woman, upon the faith of the ſettlement, 
to marry him. The parole- agreement will 
be decreed 1 in W T. | 


= Abridg. caſes in equity; « ch. 4: feet, B. wa 
+ Ibid. § 4. (254M 
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Statutory irritancies in an entail are 
handled book 1. part I. chap. 4. ſect. I, 
T4 :.. : 

Whether can a Natutory penalty be mi- 


tigated by a court of equity. See below, 
chap. 8. 


CHAP Vi 


Powers of a court of equity to remedy 
what is imperfect in common law with 


reſpect to matters between debtor and 
creditor. = 


"FP 


Ith reſpe& to this ſubject, we find 
daily inſtances of oppreſſion, ſome- 
times by the creditor, ſometimes by the 
debtor, authoriſed by one or other general 
rule of common law, which happens to be 
unjuſt when applied to ſome ſingular caſe 
out of the reaſon of the rule. In ſuch 
caſes, it is the duty of a court of equity, 
to interpoſe and to relieve from the op- 
preſſion. To truſt this power with ſome 
court, 
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court, is evidently a matter of neceflity;; 
for otherwiſe wrong would be authoriſed 
without remedy. - Such oppreſſion appears 
in different ſhapes and in different circum- 
ſtances, which I ſhall endeavour to arrange 
properly; beginning with the oppreſſion a 
creditor may commit under protection of 
common law, and then proceeding to what 

may be committed by a debtor. 


S5-E 4G B41, 1: 
Injuſtice of common law with reſpect to cont 
penſation, . | 


BY the common law of this land, when 

a debtor is ſued for payment, it will 
afford no defence that the plaintiff owes 
him an equivalent ſum. This ſum he may 
demand in a ſeparate action; but in the 
mean time, if he make not payment of the 
ſum demanded, a decree iſſues againſt him, 
to be followed with execution. Now this 
18 rigorous, or rather unjuſt. For, with 
reſpect to the plaintiff, unleſs he mean to 
oppreſs, he cannot wiſh better payment 
e 3-2 | than 
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than to be diſcharged of the debt he owes 
the defendant. And, with reſpect to the 
defendant, it is groſs injuſtice to ſubject 
him to execution for failing to pay a debt, 
when poſſibly the only means he has for 
pay ment is that very ſum the plaintiff de- 
tains from him. To that act of injuſtice, 
however, the common law lends. its au- 
thority, by a general rule, impowering 
every creditor to proceed to execution when 
bis debtor fails to make payment. But 
that rule, however juſt in the main, was 
never intended to take place in the preſent 
caſe; and therefore a court of equity re- 
medies an act of injuſtice occaſioned by a 
too extenſive application of the rule be- 
yond the reaſon and intention of the law, 
The, remedy 1s, to order an account in 
place of payment, and the one debt to. be 
Hit off againſt the other. This 1 1s termed 
the privilege of compenſation, which fur- 
niſhes a good defence againſt payment. 
| Compenſation accordingly was in old Rome 
ſuſtained before the Prætor; and ; in Eng- 
land has long been received in courts of e- 
guity. In Scotland indeed it has the au- 
 thority of a ſtatute &; which it ſeems was 


1 Act 143- parl. 1592. "pare ed 
| 5 thought 
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thought neceſſary, becauſe at that period 
the court of ſeſſion was probably: not un- 
derſtood to be a court of equity . But 


perhaps there was a further view, namely, 


to introduce compenſation as a defence in- 
to courts of common law; and with that 
preciſe view did compenſation lately ob- 
tain the authority of a ſtatute in Eng- 
land : the defence of compenſation was 
always admitted in the court of chancery; 
but by authority of the ſtatute, it is now 
alſo admitted in courts of common law. 
In applying, however, the foregoing ſta- 
tute, the powers of a court of equity are 
more extenſive, than of a court of com- 
mon law. A court of common law 1s tied 
to the letter of the ſtatute, and has no 
privilege to inquire into its motive. . But 
the court of ſeſſion, as a court of equity, 
may ſupply its defects and correct its ex- 
ceſſes. Yet I know not by what miſappre- 
henſion, the court of ſeſſion, with regard 
to this ſtatute, hath always been conſider- 
ed as a court of common law, and not as 
a court of equity; a miſapprehenſion the 
leſs excuſable, conſidering the ſubject of 


Ls 


* See the Introduction. 
+ 2. Geo. II. cap. 22. 11. 
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the ſtatute, a matter of equity, which the 
court itſelf could have introduced had the 
ſtatute never been made. 1 ſhall make 
this reflection plain, by entering into par- 
ticulars. The ſtatute authoriſes compenſa- 
tion to be pleaded in the original proceſs 
only, by way of exception, and gives no 
authority to plead it whether in the reduo- 
tion or ſuſpenſion of a decree. The words 
uy: That a liquid debt be admitted by 
* way of exception before decreer by all 
“ judges, but not in a fuſpenſion nor re- 
* duction of the decreet.” This limitation 
is proper in two views. The firſt is, that 
the omitting or forbeariii to plead com- 
penſation in the original proceſs is not a 
good objection againſt the decree. The 
other view is, that it would afford too 
great ſcope for litigiofizy , were defendants 
indulged to reſerve their articles of com- 
penſation as a ground for ſuſpenſion or re- 
duction. Attending to theſe views, a de- 
cree purely in abſence ought not to bar 
compenſation; becauſe it is often pro- 
nounced when the party hath not an op- 
portunity to appear. For that reaſon, a 
party who 1s reſtored to his defences in a 
füſpenſion, upon ſhewing that his abfence 
| . | Was. 
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was not contumacious, ought to be at li- 


berty to plead every defence, whether in 


equity or at common law. And yet our 
judges conſtantly reject compenſation when 
pleaded in a ſuſpenſion of a decree in ab- 
ſence, though that caſe comes not under 
the reaſon and motive of the ſtatute. The 
ſtatute, in my apprehenſion, admits of ſtill 
greater latitude; which is, that after a de- 
cree in foro is ee for any good rea- 
ſon, compenſation may be received in diſ- 
cuſſing the ſuſpenſion; for the ſtatute goes 
no farther but to prohibit a decree to be 
ſuſpended merely upon compenſation. 
Nor can it have any bad effect to admit 
compenſation when a cauſe is brought un- 


der review by ſuſpenſion becauſe of error 


committed in the original proceſs: on the 
contrary, it is beneficial to both by pre- 
venting a new law-ſuit. 

If the deciſions of the court of ſeſſion 
upon the different articles of this ſtatute 


ſhow a laviſh dependence on the common 


law; the decifions which regulate caſes of 
compenſation not provided for by the ſta- 


tute breathe a freer ſpirit, being, governed 


by true principles of equity. The firſt 
_ Caſe that l itſelf, is, where one only 
of 


* 
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3 of the two concurring debts rung intereſt. 
What ſhall be the effect of compenſation in 


that caſe? Shall the Principal and intereſt 


be brought down to the time of pleading 
compenſation, and be ſer off at that period 
againſt the other debt which bears not in- 
tereſt? Or ſhall the account be inſtituted 


as at te: time of the concourſe, as if Rem 


n 


| Faule) —— ebdcladls for N Etter; | 
for it conſiders, that each had the uſe of 


the other s money; and that 1 it is not juſt. 


the one ſhould 118 a claim for intereſt 
while the other has none: intereſt is a pre- 
mium for the uſe of money, and my cre- 
ditor in effect gets that premium by ha- 


ving from me the uſe of an equivalent 


ſam. And accordingly, it is the conſtant 
| practice of the court, to ſtay the courſe of 
intereſt from the time the two debts, con- 


curred. . But as it would be unjult to make 


a debtor pay intereſt for money he muſt re- 
tain in his hand ready to anſwer a de- 


mand, therefore in ſuch a caſe compenſa- 


tion is excluded. Example. A tackſman 
lends a conſiderable ſum to his landlord, 


agreeing in the bond to ſuſpend the pay- 
ment during the currency of the tack, but 
1 {upu- 
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Ripulating to himſelf a power to retain the 
intereſt annually out of the tack- dury. 
The tackfman makes punctual payment of 
the ſurplus tack-duties, as often as de- 
manded : but, by ſome diforder in the 
landlord's affairs, a conſiderable arrear is 
allowed to remain in the hands of the 
tackſman. The landlord pleading to make 
the tack-duties in arrear operate retro a- 
gainſt'the bonded debt, ſo as to extinguiſh 
ſome part of the principal annually, the 
retro operation was not admitted: becauſe, . 
in terms of the contract, the tackſman was 
bound to keep in his hand the- furplus 
tack duties ready to be paid on demand ; 
and for that reaſon it would be unjuſt to 
make him pay intereſt for this ſum; or, 
which comes to the ſame, it would be un- 
juſt to make it operate retro, by applying it 
annually in eee = the Bonded N 
bearing intereſt *. 5 

In applying compenſation, boch ik 
men's be pure; for it is not equitable to 
delay paying a debt of which the term 1s 
_ paſt; upon pretext of a counter- claim that 

nnn at prefent. be demanded, or that 


pi * July. 21. 186. capie contra Carruthers, 
Foal 73k is 


* - 


of equity, affords a rer 
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is uncertain as to its extent. But what if 
the purſuer be bankrupt, or be wergens ad 
inopiam? The common law authoriſes a 
bankrupt to inſiſt for payment equally with 


a perſon ſolvent: but it is not juſt to ob- 
lige me to pay what I owe to a bankrupt, 
and to leave me without remedy as to what 

he owes me. This therefore is a proper 
caſe for the interpoſition of equity. It 
cannot authoriſe compenſation in circum- 

ſtances that afford not place for it; but it 


can prevent the miſchief in the moſt natu- 


ral manner, by obliging the bankrupt: to 
find ſecurity to make good the counter- 
claim vrhen it ſhall become due; and this 
is the Fouſiagr. rende; = the court. of _ 
fon. : 5 

. ee Fes 2 an RI 
fect remedy, againſt the oppreſſion of the 
common law, if it could not be applied o- 
therwiſe than by exception. The ſtatute, 
it is true, extends the remedy no farther; 
but the court of ſeſſion, upon a principle 
edy vrhere the ſta- 
tute is ſilent. Suppoſing two mutual debts, 
of which the one only bears intereſt, the 
creditor in the barren debt demands his 
money; ; which the debtor pays without 
t pleading 
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pleading compenſation, and then demands 
the debt due to himſelf with the intereſt. 
Or let it be ſuppoſed, that payment of the 
barren debt is offered, which the creditor 
muſt accept, however ſenſible of the hard- 
ſhip. In theſe caſes there is no opportu- 
nity to apply the equitable rule, That both 
ſums ſhould bear intereſt, or neither. 
Therefore, to give opportunity for apply- 
ing that rule, a proceſs of mutual extinc- 
tion of the two debts ought to be ſuſtain- 
ed to the creditor whoſe ſum is barren; 
to have effect retro from the time of con- 
courſe: and this proceſs accordingly is al- 
ways ſuſtained in the court of ſeſſion. 

We next take under conſideration the 
caſe of an aſſignee. ' And the firſt queſtion 
is, Whether the proceſs of mutual extinc- 
tion now mentioned be competent againſt 


an aſſignee. To prevent miſtakes, let it be 


underſtood, that an aſhgnment intimated 
is, in our preſent practice, a proper ce//10 
in jure, transferring the claim funditus 
from the aſſignor or cedent to the aſſignee. 
This being taken for granted, it follows, 
that compenſation cannot be pleaded a- 
gainſt an aſſignee: for though one of the 
claims is now transferred to him, that cir- 
< 49191 3E 2 cumſtance 
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cumſtance ſubjects him not to the coun- 
ter- claim; and therefore chere is no mu- 
tual concourſe of debts between che par- 


ties, upon which to found a compenſation. 


Let us ſuppoſe, that the claim bearing 
intereſt is that which is aſſigned. This 
claim, principal and intereſt, muſt be paid 
to the aſſignee, becauſe he is not ſubjected 

to the counter-claim. Muſt then the a{- 
| fignee's debtor, after paying the principal 
and intereſt, be ſatisfied to demand from 
the cedent the ſum due to himſelf which 
bears not intereſt ? At that rate, the cre- 
ditor whoſe claim bears intereſt, will al- 
ways take care by an aſſignment to pre- 
vent compenſation. - This hardſhip is a 
ſufficient ground for the interpoſition of e- 
quity, If the cedent hath procured an un- 
due advantage to himſelf, by making a 
ſum bear intereſt in the name of an aſ- 
ſignee, which would not bear intereſt in 
his own name; the debtor ought not to 
ſuffer; and the proper reparation is to 
oblige him to pay intereſt ex equitate, - 
though the claim at common a nk 
none. | 
But if the debt afligned be ent which 
dran not * à total ſe paration is 

| thereby 
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thereby made between the two debts. And 
what after this can prevent the counter- 
claim with its intereſt from being made ef- 
fectual againſt the cedent > No objection 
in equity can ariſe to him, ſeeing, with his 
eyes open, he deprived himſelf of the op- 
portunity of compenſation, the only mean 
he had to avoid paying intereſt _— the 
counter- claim. 

In handling compenſation as directed by 
equity, I have hitherto conſidered what the 
law ought to be, and have carefully avoid- 
ed the intricacies of our practice, which in 
ſeveral particulars appears erroneous. To 


complete the ſubject, I muſt take a ſurvey 


of that practice. By our old law, derived 
from that of the Romans, and from Eng- 
land, a creditor could not aſſign his claim; 
all he could do was to grant a procuratory 
in rem ſuam; which did not transfer the 
jus crediti to the aſſignee, but only intitled 
him procuratorio nomine to demand pay- 
ment. From the nature of this title it was 
thought, that compenſation might be 
pleaded againſt the aſſignee as well as a- 
gainſt the cedent : and indeed, confider- 
ing the title ſingly, the opinion is right; 
becauſe the pleading compenſation againſt 

© "OY 
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a procurator, is in effect pleading it a- 
gainſt the cedent or creditor himſelf. The 
opinion however is erroneous; and the 
error ariſes from overlooking the capital 
circumſtance, which is the equitable right 
that the aſſignee, though conſidered as a 
Procurator only, hath to the claim aſſign- 
ed, by having paid a price for it. Equity 
will never ſubject ſuch a procurator or aſ- 
ſignee to the cedent's debts, whether in the 
way of payment or compenſation. And 
as for che ſtatute, it affords not any pre- 
text for ſuſtaining compenſation againſt 
ſuch an aſſignee; being made to ſupport 
compenſation againſt the rigor of common 
law; but ta ſupport it only as far as juſt. 
It could not therefore be the intention of 
the legiſlature, in defiance of juſtice, to 
make compenſation effectual againſt an aſ- 
ſignee who pays value. Nor muſt it paſs 
unobſerved, that, as our law ſands at pre- 
ſent, this iniquitous effect given to com- 
penfation is ſtill more abſurd, if poſſible, 
than it was formerly. In our later prac- 
tice an aſſignment has changed its nature, 
and is converted into a proper cęſſio in jure, 
diveſting the cedent funditus, and veſting 
the ligne. Whence it follows, that, af- 
$61 v7 ted 
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ter an aſſignment is intimated, compenſa- 
tion is barred from the very nature of che 
aſſignee's right, even laying aſide the ob- 
jection upon the head of equity. But we 
begun with ſuſtaining compenſation a- 
gainſt an aſſignee for a valuable conſidera- 
tion, in quality of a procurator; not ad- 
verting, that though his title did not pro- 
tect him from compenſation, his right as 
purchaſer ought to have had that effect: 
and by the force of cuſtom we have adhe- 

red to the: ſame erroneous practice, though 
now the title of an aſſignee protects him 
from compenſation, as well as the nature 


of his right when he pays value for it. 


IT ET Mt 


ji 7 A common law with nahen to inde 
1 n 


1 


* 


N= * i or wrong has may be 
committed by a debtor, under pro- 
tection of common law. | = 
Every man who has the adminiſtration 
. his own affairs, may pay his debts in 


what 


N 
„ 
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what he pleaſes, where his creditors 
interpoſe not by legal execution. Nor will 
it make a difference, that ſeveral debts are 
due by him to the ſame creditor; for the 
rule of law is, That if full payment be of- 
fered of any particular debt, the creditor 
is bound to AC” _ to _ a dif- 


: charge. | 


But nen a n to be defiver- 


ed by the debtor to the creditor as pay- 
ment, but without applying it to any one 


debt in particular, termed indefinite pay- 
ment, the queſtion is, By what rule ſhall 


the application be made when the parties 


afterward come to ſtate an account. If 


the debts be all of the ſame kind, it is of 


no importance to which of them the ſum 
be applied : otherwiſe, if 'the debts be of 
different kinds, one for example bearin g 


intereſt, -one barren. The rule in the Ro- 


man law is, Quod electio oft debitorit; 32 rule 
founded on the principles of common law. 


The ſum delivered to the creditor is in his 
hand for behoof of the debtor, and there- 


fore it belongs to the debtor to make the 
application. But thou gh this is the rule 


of common law, it is not the rule of 
| _ * * debtor make an undue 
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application, equity will interpoſe to relieve 
the creditor from the hardihip. A debtor, 
it is true, delivering a ſum to his creditor, 
may direct the application of it as he thinks 
proper : he may deliver it as payment of a 
debt bearing intereſt, when he is due to 
the ſame creditof debt bearing none; yet 
a remedy in this caſe is beyond the reach 
of equity, But where the money is alrea- 
dy in the hand of the creditor indefinitely, 
the debtor has no longer the ſame arbitra- 
ry power of making the application: e- 
quity interpoſing, will direct the applica- 
tion. Thus, indefinite payment comes un- 
der the power of a court of equity, 

In order to aſcertain the equitable 
rules for applying an indefinite payment, 
a few preliminary conſiderations may be 
of uſe. A loan of money is a mutual 
contract equally for the benefit of the 
lender and borrower: the debtor has the 
uſe of the money he borrows, and for 
it pays to the creditor a yearly premium. 
With reſpect therefore to a ſum bearing 
intereſt, the debtor is not bound, either in 
ſtrict law or in equity, to pay the capital 
until the creditor make a demand. A debt 

Vor. 9 +5 „ not 
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not bearing intereſt is in a very different 
condition: the debtor has the whole be- 
nefit, and the creditor is deprived of the 
uſe of his money without a valuable con- 
ſideration; which binds the debtor, in 
good conſcience, either to pay the ſum, or 
to pay intereſt. Thougi® this be a mat- 
ter of duty, it cannot however be enforced 
by a court of equity in all caſes; for it 
may be the creditor's intention to aſſiſt the 
debtor with the uſe of money without 
intereſt : but upon the firſt legal expreſ- 
ſion of the creditor's will to have his mo- 
ney, a court of equity as dls to decree in- 
tereſt. | 8 
Another preliminary is, that where a 
cautioner accedes to a bond of borrowed 
money, the debror is in conſcience bound 
to pay the ſum at the term covenanted, in 
ak. to relieve his cautioner, who has no 
benefit by the tranſaction. The caſe is 
different where the cautioner ſhews a wil- 
88. to continue his credit. | 
Entering now into particulars, the firſk 
caſe I ſhall mention is, where two debts 
are due by the ſame debtor to the ſame 
creditor, one of which only bears intereſt. 
An indefinite payment ought undoubtedly 
5 


1 
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to be applied to the debt not bearing in- 
tereſt; becauſe this debt ought in common 
juſtice to be firſt paid, and there is no- 
thing to oblige the debtor to pay the other 
till it be demanded. A man of candor 
will make the application in this manner; 
and were there occaſion for a preſumption, 
it will be preſumed of every debtor that 
be intended ſuch application. But the 
judge has no occaſion for a preſumption: 
his authority for making the application 
is derived from a principle of juſtice. The 
ſame principle directs, that where both 
debts bear intereſt, the indefinite payment 
ought firſt to be applied for extinguiſhing 
what is due of intereſt; and next for ex- 
tinguiſhing one or other capital indiffer- 
ently, or for extinguiſhing both in propor- 
tion (a). | | 
The ſecond caſe ſhall he of two Ss 
bearing intereſt; one of which is ſecured 
by infeftment or inhibition. It is equal to 
the debtor which of the debts be firſt PU 


4 
| (a) The ents — 5 laid down 7 wa to mo pod 0 
in England. Sometimes it is found that ele(Tio oft 
debitoris, and ſometimes that it is creditoris. YO 
&afes in equity cap. 22. eli. D. 51. & 2. 
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and therefore, the indefinite payment 
ought to be applied to the debt for which 


there is the ſlendereſt ſecurity; becauſe 
ſuch application is for the intereſt of the 
creditor. Take another caſe of the ſame 
kind. A tenant in tail owes two debts to 
the ſame creditor ; one of his ow-w-n con- 
tracting, and one as repreſenting the en- 


tailer. Every indefinite payment he makes 


ought to be aſcribed to his proper debt, 


for payment of which there is no fund but 
the rents during his life; This, it is true, 
18 againſt the intereſt of the ſubſtitutes: 

but their intereſt cannot be re garded in 


the application of rents which belong not 
to them but to the tenant in tail: and 


next, as they are certantes de lucro captando, 
thei intereſt cannot weigh againſt that of 


tando. 


a creator 20g 1s cer tans de OO evi- 


2 


rd bee. & debtot obraits an I 


upon condition of paying at a day certain 


the tranſacted ſum bearing intereſt : ' he is 


alſo bound to the ſame creditor. in a 6 


parate debt not bearing intereſt. The 
queſtion is, To which of theſe debts. ought. 
an indefinite payment to be applied? It 
is che intereſt of the debtor that- it be ap- 
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plied 
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plied to the tranſacted ſum: it is the i in- 
tereſt of the creditor that it be applied to 

the ſeparate debt not bearing intereſt. 
The judge will not prefer the intereſt of ei- 


ther, but make the applieation in the moſt 


equitable manner, regarding the intereſt 
of both: he will therefore, in the firſt 
place, conſider which of the two has the 
greateſt intereſt in the application; and ” 
will ſo apply the ſum as to produce the 

greateſt effect. This confideration will 
jead him to make che application to the 


tranſacted ſum; for if the tranſaction be 


in any degree lacratives the debtor will 


loſe more by its becoming ineffectual, than 
the creditor will by wanting the interim uſe 


of the money due to him without intereſt, 
But then, the benefit ought not to lie all 
on-one fade and therefore equity rules, 
that the debtor, who gets the whole bene- 
fit of the application, ought to pay intereſt 
for the feparate ſum; which brings mat- 


ters to'a perfect equality between them. 


For the ſame reaſon, if the application be 
made to the debt not bearing intereſt, the 
tranſaction ought to be made effectual, 
notwithſtanding the term appointed for 
paying the tranſacted ſum be elapſed. 
Fourth 


ö 
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Fourth caſe. Suppoſe the one debt is 
ſecured by adjudication the legal of, which 
is near expiring, and the other is a debt 
not bearing intereſt. And, to adjuſt the 
caſe to the preſent ſubject, we ſhall alſo 
ſuppoſe, that the legal of an adjudication 
expires ig facto without neceſſity of a de- 
elarator. An indefinite payment here ought 
to be applied for extinguiſhing the adjudi- 
cation. And, for the reaſon given in the 
preceding caſe, the ſeparate debt ought to 
bear intereſt from the time of the deni 
payment 7 50 
Fifth caſe. An * af; — awes os 
debts to the ſame creditor; the one a debt 
contracted by the entailer not bearing in- 
tereſt, the other a debt bearing intereſt 
contracted by the heir, which may found 
a declarator of forfeiture againſt him. An 
indefinite payment ought to be applied to 
the firſt- mentioned debt, becauſe it bears. 
not intereſt : for with regard to the heir's 
hazard of forfeiture, the forfeiture, which 
cannot be made effectual but by a proceſs 
of declarator, may be prevented by pay- 
ing the debt. And the, difficulty, of pro- 
urin e for that purpoſe, is is an event 


# 
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too diſtant and too uncertain to be regard- 
* in forming a rule of equity. 
Sixth caſe. Neither of the debts bears 
intereſt; and one of them is guarded by a 
penal irritancy, feu-duties for example, 
due more than two years. In this caſe, 
the feu-duties ought ro be extinguiſhed 
by the indefinite payment; becauſe ſuch 


application relieves the debtor from a decla- 


rator of irritancy, and is indifferent to the 
creditor as both debts are barren, Nor will 
it be regarded, that the creditor is cut qut 
of the hope he had of acquiring the ſub- 


ject by the declarator of irritancy; becauſe 


in equity the rule holds without exception, 
uod potior debet eſſe conditio ejus qui certat 
de dammo ewitando, quam ejus qui certat de lu- 
cro captando. 


Seventh caſe. If there be a cautioner 


in one of the deli and neither debt bear 
Intereſt, the indefinite payment ought un- 
doubtedly to be applied for relieving the 


cautioner. Gratitude demands this from 


the principal debtor, for whoſe ſervice ſole- 


ly the cautioner gave his credit. It may 
de more the intereſt of the creditor to have 
the application made to the other debt, 


which is not ſo well ſecured: but the 
debtor's 


* 
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debtor's connection with: bis. cautioner is. 
more intimate than with his creditor; and 
equity reſpects the more intimate con- 
nection as he: undssen, of a — 
duty. 5 

Eighth caſe. | Of che two 9 che one 
is barren, the other bears intereſt, and is 
ſecured by a cautioner. The indefinite 
payment ought to be applied to the debt 
that bears not intereſt. The delay ing 
payment of ſuch a debt, where the credi- 
tor gets nothing for the uſe of his money, 
is a poſitive act of injuſtice. On the other 
hand, there is no politive damage to the 
cautioner, by delaying payment of the 
debt for which he ſtands engaged. There 
is, it is true, a riſk; but ſeeing the cau- 
tioner makes no legal demand to be relie- 
ved, it may be ewe Achat he mae 
ſubmits to the riſk. - E 2 * 

Ninth caſe. One of th ebes is a tranſ- 
acted ſum that muſt be paid at a day cer- 
tain, otherwiſe the tranſaction to be void: 
or it is a ſum which muſt be paid with- 
out delay, to prevent an irritancy from 
taking place, The other is a bonded debt 
with a cautioner, bearing intereſt, The 


indefinite payment muſt be applied to 
1 . make 
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make the tranſaction effectual, or to pre- 
vent the irritancy. For, as in the former 
caſe, the intereſt of the creditor, being 
the more ſubſtantial, is preferred before 
that of the cautioner; ſo, in the preſent 
caſe, the intereſt of 4 debtor is for the 
ſame reaſon preferred r that of the 
cautioner. 

Tenth caſe. An indefinite payment 
made after inſolvency to a creditor in two 
debts, the one with, the other without a 
cautioner, ought to be applied proportio- 
nally to both debts, whatever the nature 
or circumſtances of the debts may be: for 
here the creditor and cautioner being e- 
qually certantes de damno evitando, ought 
to bear 'the loſs equally. It is true, the 
debtor is more bound to the cautioner 
who lent his credit for the debtor's benefit, 
than to the creditor who lent his money 
for his own benefit; but circumſtances 
of this nature cannot weigh againſt the 
more ſubſtantial intereſt of preventing loſs 
and damage. 


418 TRANSACTIONS BETWEEN B. I. 


— 


= e 


monk of common law with reſpect tt to rent 
a mdefintely. | 


2 Y the common law of this land, a cre- 
ditor introduced into poſſeſſion upon 


8 3 or upon an aſſignment to rents, 


muſt apply the rent he levies toward pay- 
ment of the debt which is the title of his 
poſſeſſion; becauſe for that very purpoſe 
is the right granted. Rent levied by exe- 
cution, upon an adjudication for example, 
muſt for the ſame reaſon be applied to the 
debt upon which the execution proceeds. 
Rent thus levied, whether by conſent or 
by execution, cannot be applied by the 
creditor to any other debt however unex- 
ceptionable. 

But this rule of common law may in 
ane caſes be rigorous and materially un- 
juſt; to the debtor ſometimes, and ſome- 
times to the creditor. If a creditor in poſ- 


ſeſſion by virtue of a mortgage or impro- 


per wadſet, purchaſe or ſucceed to an ad- 
jndication of the ſame land, it is undoubt- 
| edly 
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edly the debtor's intereſt that the rents be 
applied to the adjudication, in order to 
prevent expiry of the legal, not to the 
wadſet which contains no irritancy nor 
forfeiture upon failure of payment. But 
if the creditor purchaſe or ſucceed to an 
infeftment of annualrent, upon which a 
great ſum of intereſt happens to be due, 
it is beneficial to him that the rents be a- 
ſcribed for extinction of that intereſt, ra- 
ther than for extinction of the wadſet- 
ſum which bears intereſt. Theſe applica- 
tions cannot be made, either of them, up- 
on the principles of common law; and 
yet material Juſtice requires ſuch adobe 
tion, which 1s fair and equitable weigh- 
ing all circumſtances. No man of can- 
dour in, poſſeſſion of his debtor's land by 
a mortgage or improper wadſet, but muſt 
be aſhamed to apply the rents he levies to 
the wadſet, when he has an adjudication, 
the legal of which is ready to expire. And 
no debtor of candour but muſt be afha- 
med to extinguiſh a debt bearing intereſt, 
rather than a debt equally neee 
that is barren. | | 
Equity therefore ſteps in to correct the 
oppreſſion of common law in ſuch caſes; 
SO 2 and 


420 TRANSACTIONS BETWEEN B. I. 


and it is lucky that chis can be . by 
rules, without hazard of making judges 


arbitrary. Theſe rules are delineated in 


the ſection immediately foregoing; and 
they all reſolve into a general principle, 
which is, That the judge ought to apply 
© the rents ſo as to be moſt equal with re- 
© ſpect to both parties, and ſo as to pre- 
vent rigorous and hard conſequences on 
« either ſide.“ 

But this remedy againſt the rigour of 
common law, ought not to be confined to 
real debts that intitle the creditor to poſ- 
ſeſs. In particular caſes, it may be more 
beneficial to the debtor or to the creditor, 
without hurting either, to apply the rents 
for payment even of a perſonal debt, than 
for payment of the debt that is the title of 
poſſeſſion. What if the perſonal debt be 
a bulky ſum, reſtricted to a leſſer ſum up- 
on condition of payment being made at a 
day certain? It is the debtor's intereſt 
that the rents be applied to this debt in 
the firſt place ; as, .on the other hand, it 
1s the creditor's intereſt that. they be ap- 
plied to a perſonal debt which is barren. 
A.court of equity, diſregarding the rigid 
principles of common law, and conſider- 


P. I. 6. DEBTOR AND CREDITOR, 421 


ing matters in the view of material ju- 
ſtice, reaſons after the following manner. 
A perſonal creditor has not acceſs to the 
rents of his debtor's land till he lead an 
adjudication. But if the creditor be al- 
ready in poſſeſſion, an adjudication is un- 
neceſſary: ſuch a title, it is true, is re- 
quiſite to complete the forms of the com- 
mon law; but equity diſpenſes with theſe 
forms, when they ſerve no end but to load 
the parties with expence. And thus where 
the queſtion 15 with the debtor only, e- 
quity relieves the creditor in poſſeſſion 
from the ceremony of leading an adjudi- 
cation upon his ſeparate debt ; and no per- 
ſon can heſitate about the equity of a rule, 
that is no leſs beneficial to the debtor by 
relieving him from the expence. of legal 
execution, than to the creditor by relie- 
ving him from trouble and advance of 
money. Thus an executor in poſſeſſion, 
is by equity relieved from the uſeleſs cere- 
mony of taking a decree againſt himſelf 
for payment of debt due to him by the 
deceaſed.: and for that reaſon, an execu- 
ror may pay | himſelf at ſhort- hand. In 
the ſame manner, a wadſetter in poſſeſſion 
of his debtor's land, has no occaſion to 
attach 
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2 atrach the rents by legal execution for pay- 
ment of any ſeparate debt due to him by 
the proprietor : his poſſeſſion, by con- 
ſtruction of equity, is held a good title; 
and by that conſtruction the rents are held 
to. be levied indefinitely; which makes 
way for the queſtion, To. which of the 
debts they ought to be imputed. The 
ſame queſtion may occur where poſſeſſion _ 
is attained by legal execution, without 
conſent of the debtor. A creditor, for ex- 
ample, who enters into Poſſeſſion by vir- 
tue of an adjudication, acquires or ſuc- 
ceeds to perſonal debts due by the ſame 
debtor : theſe, in every queſtion with the 
debtor himſelf, are juſtly held to be titles 
of poſſeſſion, to give occaſion for the que- 
ſtion, To what particular debt the rent 
. ſhould: be imputed, 
 Havinp ſaid fo much in general, the in- 
terpoſition of equity to regulate the va- 
rious caſes that belong to the preſent ſub- 
Jet, cannot be attended with any degree 
of 1 intricacy. The road is in a good mea- 
ſure paved in the preceding ſection; for 
the rules there laid down with regard to 
debts of all different kinds, may, with ve- 
ny 1 variation, be readily accommoda- 


ted 
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ted to the ſubject we are now handling. 
For the ſake, however, of illuſtrating a 
ſubject that is almoſt totally overlooked 
by our authors, I ſhall mention a few rules 
in general, the application of which to 
particular caſes will be extremely eaſy. 
Let me only premiſe what is hinted a-, 
bove, that the creditor in poſſeſſion can 
ſtate no debts for exhauſting the rents, 
but ſuch as are unexceptionably due by 
the proprietor: for it would be againſt e- 
quity as well as againſt common law, that 
,any man ſhould be protected in the poſ- 
ſeſſion of another's property, during. the 
very time the queſtion is depending, whe- 
ther he be or be not a creditor. Let ſuch 
debts then be the only ſubject of our ſpe- 
culation. And the firſt rule of equity is, 
That the imputation be ſo made, as to 
prevent on both hands irritancies and for- 
feitures. A ſecond rule is, That, in pari 
caſiu, perſonal debts ought to be paid be- 
fore thoſe which are ſecured by infeft- 
ment. And thirdly, with reſpect to both 
kinds, That ſums not bearing intereſt be 
extinguiſhed before ſums bearing intereſt. 
It is laid down above, that where the. 
legal of an adjudication | is in hazard of ex- 


piring, 
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piring, equity demands, that the rents be 
wholly aſcribed to the adjudication, But 
it may happen in ſome inſtances to be 
more equitable, that the creditor be privi- 
leged to apply the rents to the bygone in- 
tereſt due upon his ſeparate debts: and 
this privilege will be indulged him, pro- 
vided he renounce the benefit of an expired 
A 

The foregoing rules take place between 
creditor and debtor, A fourth rule takes 
place among creditors. The creditor who 
attains poſſeſſion by virtue of a preference 
decreed to him in a competition with co- 
creditors, cannot apply the rents to any 
debt but what is preferable before thoſe 


debts which by the other creditors were 


produced in the proceſs of competition: 
for after uſing his preferable right to ex- 
clude others, it would be unjuſt to apply 
the rents to any debt that is not effectual 
againſt the creditors who are excluded. 
This would be taking an undue preference 
upon debts that have no title to a 8 
ence. 
Hitherto I have had nothing in view 
but the poſſeſſion of a ſingle fund, and the 
rules for Applying the rent of that fund 
I where 


P. I. 6. DEB TOR AND cx DI Ton. 425 


where the poſſeſſor hath claims of different 
kinds. But, with very little variation, the 
foregoing rules may be applied to the more 
involved caſe of different funds. A cre- 
ditor, for example, upon an entailed eſtate, 

has two debts in his perſon ; one contract- 
ed by the entailer, upon which an adjudi- 
cation is led againſt the entailed eſtate; 
another contracted by the tenant in tail, 
which can only affect the rents during his 
life. It is the intereſt of the ſubſtitutes, 
that the rents be imputed toward extinction 
of the entailer's debt, becauſe they are not 
liable for the other. The intereſt of the 
creditor in poſſeſſion upon his adjudica- 
tion is directly oppoſite: it is his intereſt 
that the perſonal debt be firſt paid, for 
which he has no ſecurity but the rents du- 
ring his debtor's life. Here equity is clear- 
1 y on the fide of the creditor : he is certans 
de damno evitando, and the ſubſtitutes de Iu- 
cro captando. And this coincides with the 
| ſecond caſe ſtated in the foregoing ſection 
of indefinite payment. 


Vorl, bh % M 7 GAR 


— 


426 PROCESS, B. I. | 


„„ d. 


Powers of a court of equity to remedy | 
what is imperfect in common law with 
e to a proceſs. 


Nder the ſhelter of common law ma- 
ny act imprudently, many * 
cently, and not a few act againſt canſcience. 


and moral honeſty. The two firſt are re- 


preſſed by cenſure, public and private: 
the laſt, a more ſerious matter, is repreſſed 
by a court of equity; which will not fuſ- 
rain either a claim or a defence againſt, 
conſcience, however well founded it may 


be at common law. The party will be re- 
pelled perſonal: objectione from inſiſting on 
his claim or defence. This perſonal ob- 
jection is with reſpect to the purſuer the 


{ame with what is termed exceptio doli in 


the Roman law. I proceed to examples; 


and firſt of the perſonal objection againſt a 
claimant. An informal relaxation of a, 


A www 
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debtor denounced rebel on a horning, is no 
relaxation; and therefore will not prevent 
fingle eſcheat. But the creditor on whoſe 
horning the eſcheat had fallen, craving 
preference on the eſcheated goods; it was 
objected, That he had conſented to the re- 
laxation, which removed the informality 
as to him; and that equity will not ſuffer 
him to act againſt his own deed. The 
court accordingly excluded him perſonali 
ohjectione from quarrelling the relaxation f. 
In a competition between two annualrent- 
ers, the firſt of whom was bound to the o- 
ther as cautioner; it was objected to the 
firſt claiming preference, That it was a- 
gainſt conſcience for him to uſe his pre- 
ferable infeftment againſt a creditor whoſe 
debt he was bound to pay. The court re- 
Fuſed to ſuſtain this perſonal objection ; 
leaving the ſecond annualrenter to inſiſt 
perſonally againſt the firſt as, cautioner Þ. 

This was acting as a court of common law, 
not as s a court of <quity. The preferable 


* 8 oth February 1710, Wallace e contra Credi- 
tors of Spot. . 


f Forbes, 28th June 1711, Baird contra Mortimer, 


A 
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annualrenter ought to have been barred 


perſonal; objectione from obſtructing execu- 
tion for payment of a debt, which he him- 
ſelf was bound to pay as cautioner. In 
the Roman law, he would have been bar- 
red by the exceptio doli. | | 

Next as to perſonal” objections of this 
kind againſt defendants. A cautioner for 
a curator being ſued for a ſum levied by 
the curator, the cautioner objected, That 
the perſon for whom he ſtands bound as 
cautioner could not be curator, as there 
is a prior act of curatory ſtanding unre- 
duced. An endeavour to break looſe from 
a fair engagement being againſt conſcience, 
the cautioner was repelled perſonali ob- 
jectione from inſiſting in his objection *. 
A verbal promiſe to diſpone land is: not 
made effectual in equity; becauſe a court 
of equity has no power to overturn com- 
mon law, which indulges repentance till 
writ be interpoſed. But a diſponee to 


land inſiſting upon performance, the diſ- 


poner objected a nullity in the diſpoſition. 
He was barred per/enal: objeftione from 


.» Durie, 5th December 1627, Rollock contra Crof- 
dies, 


; * 


pleading 
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pleading the objection, becauſe he had 
verbally agreed to ratify the diſpoſition *. 
There is one caſe in which the perſonal 
objection cannot be liſtened to, and that 
is, where an objection is made to the pur- 
ſuer's title. The reaſon is, that it is pars 
Judicis to advert to the purſuer's title, and 
never to ſuſtain proceſs upon an inſuffi- 
cient title, whether objected to or not. 
Thus, againſt a poinding of the ground, 
which requires an infeftment, it being ob- 
jected, That the purſuer was not infeft, it 
was anſwered, That the defendant, who is 
ſuperior, has been charged by the purſuer 
to infeft him; and that the defendant 
ought to be barred perſonali objectione from 
pleading an objection arifing from his own 
fault, The court judged, That it is their 
duty to refuſe action, unleſs upon a good 
title; and that no perſonal objection a- 
gainſt a defendant can ſupply the want of 
a title f. . 
* 22d February 1745, Chriſties contra Chriſtie, 


+ Durie, 2oth June 1627, Laird Touch contra Laird 
Hardieſmill; Stair, Gosford, - 25th June 1668, * Heriot 
contra Tus of Edinburgh, 
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3 court of "ql in Scotland, price 4 8 
bound. 
a Ruſſelbs Ferm of Proceſs before the 
court of ſeſſion in Scotland, price 3 8. 6d. 
A treatiſe on the gies of a e 
price 3s. 6d. bound. 
A treatiſe on n office 1 a Notary price 
4 s. bound, 2 | 
1 Duallas's Syltem of Styles, as now -Prac- 
Ef tiſed within the kingdom of Scotland, 
| 2 vols, 480, price L. 1, 8 s. bound, + 
Negiam Majeftatem 1 or, The auld laws 
of Scotland, carefully corrected, and com 
pared with the Latin copy in the Adva- 


cates Library, price L. 1, 1 s. bound. 


